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NATIONAL CONTROL OF THE POLLUTION OF 
PUBLIC WATERWAYS. 


The decision by the Supreme Court of the United States in 
what is popularly known as ‘*‘ The Chicago Drainage Canal 
Case’’! holding that injunction would lie against pollution of 
the Mississippi river, presents an interesting situation of the 
law from several points of view. Of these, the two most inter- 
esting represent, on the one hand, the results of the case from 
the strictly judicial point, and on the other, the probable future 
results on what may be broadly termed the political side of the 
subject. That is to say, the case is interesting, first, because it 
applies to a cause of action between two sovereign States the 
well-defined principle of law that a riparian owner is entitled to 
have the water of the river come to him in a pure state, and that 
any material impairment of the purity of the water can be the 
subject of injunction against the one who pollutes it. Second, 
the case opens the door to a recognition of the principle that the 
national government has jurisdiction of the great interstate 
rivers in respect of the ‘* quality ’’ of the water for drinking pur- 
poses, and the right to prevent the pollution of that water, as 
well as the uses for navigation or other commercial purposes. 

First. It is interesting to note that the authorities which sus- 


1 State of Missouri ». State of Illinois, 180 U. S. 208 (1901). 
VOL. XXXVIII. 21 
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tain the right of the riparian owner to have the water of the 
stream come to him in its natural purity, are singularly uniform. 
An examination of all the cases which may be found upon this 
subject discloses practically no contradiction or substantial ex- 
ception to this rule. 

Mr. Wood in his work on Nuisances says : — 

‘¢ The right of a riparian owner to have the water of a stream 
come to him in its natural purity is as well recognized as the 
right to have it flow to his land in its usual flow and volume.”’ } 

In Conservators of the River Thames v. Mayor of Kingston ? 
the court affirms the right of persons living upon navigable 
streams to take water from them, and the pollution of such 
water so as to destroy its value for primary purposes, by leading 
into the same the sewage of the town, is a nuisance; nor does 
the fact that sewage has been sent there for many years give a 
prescriptive right to continue it, when, by the increase therein, 
it becomes a nuisance. 

So in Watson v. City of Toronto Gas Light and Power Com- 
pany,® the court held that the right which an individual has to 
the water of a public navigable stream in its pure state, is not 
founded on his ownership of land, or of a mill or house adjoin- 
ing the water, but simply upon the same common law right 
which every other individual has to use the water in its pure, un- 
adulterated state. A person throwing offensive matter into a 
navigable stream is liable, not only to indictment, but to any 

individual particularly injured thereby. 

' Nor is the public convenience any excuse. The injury to 
riparian owners cannot be justified upon the ground that the 
public convenience, or even the preservation of public health, 
requires that the sewage of a town shall be removed, although 
there be no other method known by which it can be disposed of 
except by discharging it into arunning stream to the injury of the 
riparian owner. 


1 Wood on Nuisances, Sec, 427, cit- 3 4 Upper Canada Rep. 158. 
ting Wood »v. Sutliff, 16 Jur. 75; 8 4 Wood on Nuisances, § 434, citing 
Eng. Law and Eq. 217; Stockport Atty.-Gen’l v. Colney Hatch Lunatic 
Water Works Co. v. Potter, 7H. & Asylum, L. R.4Ch. App. 147; Atty.- 


N. 160. Gen’l v. Leeds (L. R. 5 Ch. App. 589). 
212L.T.(N. 667. 
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In Attorney-General v. Leeds,! James, V. Ch., said: — 

‘«The court cannot say that the small population along the 
valley of the Aire, below Leeds, has not a right to prevent a 
nuisance from being inflicted upon them by a large and more 
prosperous district. I think they (Leeds) will find means of 
removing the sewage without the danger to health that has been 
suggested, but, at all events, I think the people below the town 
have the right to say that the nuisance must not be created for 
them.’’? 

‘* Neither,’’ says Mr. Wood, ‘* does it make any difference or 
in any measure operate as an excuse that the nuisance cannot be 
obviated without great expense, or that the plaintiff himself 
could obviate the injury at a trifling expense. It is the duty of 
every person or public body to prevent a nuisance, and the fact 
that the person injured could, but does not, prevent damages to 
his property therefrom, is no defense, either to an action at law 
or in equity. A party is not bound to expend a dollar, or to do 
any act to secure for himself the exercise or enjoyment of a 
legal right of which he is deprived by reason of the wrongful 
acts of another.’ Neither is it any defense to an action for a 
nuisance resulting from the pollution of water or otherwise that 
other persons are also contributing to the injury in the same way 
with the defendant. The fact that others are committing a 
wrongful act is no excuse for another’s wrong. It may, in a 
proper case, be shown in mitigation of damages, but not to 
defeat an action.’’ 

To like effect are many cases, American and English, which 
it is not necessary to cite. 

Notwithstanding the marked uniformity of authority upon 
this subject, it was naturally a question of grave doubt whether 
the Supreme Court of the United States would take jurisdiction 
of the facts presented and issue an injunction on a suit by the 
State of Missouri against the State of Illinois, in view of the 


1L. R.5 Ch. App. 589. 4 Wood on Nuisances, § 435; Cross- 

2 Wood on Nuisances, § 4384; Atty.- ley & Sons, Ltd. v. Lightowler, L. R. 
Gen’l v. Leeds, L. R. 5 Ch. App. 589. 3 Eq. Cas. 279; Holsman v. Boiling 

§ Atty.-Gen’l.v. Colney Hatch Luna- Spring &c. Co., 14 N. J. Eq. 335; 
tic Asylum, L. R. 4 Ch. App. 147. McKeon »v. See, 51 N. Y. 300. 
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fact that great sums of money, amounting to some thirty- 
five millions of dollars in all, had been expended upon the Chi- 
cago Drainage Canal before the State of Missouri took any 
steps to prevent it; or whether the Supreme Court would decline 
to interfere on the ground that the city of St. Louis and the 
State of Missouri had lost their rights to injunction, if they had 
any, through laches. Besides, there was no distinct property 
right involved and there was no preceding authority precisely 
analogous. Nevertheless, the Supreme Court of the United 
States took jurisdiction, and, ruling upon the demurrer to the 
bill, held that upon the face of the bill an injunction would lie. 
Whatever may be the result of the trial upon the merits, there- 
fore, the rule of law is laid down that one State cannot cause 
injury to the inhabititants of another by polluting the waters 
which flow from one to the other, and at any time an injunction 
may be obtained, upon a proper showing, from the Supreme 
Court of the United States. 

Second. The future consequences of this decision are more 
interesting to the country at large than the immediate results of 
the case are to the State of Missouri and city of St. Louis. 
It has become a pivotal case, which will have the tendency to 
bring about new conditions along the doubtful lines in constitu- 
tional interpretation. It establishes a rule of law affecting all of 
the Great Lakes and interstate rivers upon which so many people 
in so many States depend for the water they drink. The health 
and welfare of the public, coupled with the fact that no State 
authority can control the situation, will necessarily lead to 
national control of the great waterways, in regard to the purity 
of the water, as well as in other respects in which the Federal 
government now asserts control over them. 

Mr. Justice Shiras, in his opinion in Missouri v. Illinois, devotes 
most of the opinion to discussing the jurisdiction of the court 
with reference to the parties, and cites nearly all of the cases 
in point. He then continues (p. 240) :— 

‘¢ The cases cited show that such jurisdiction has been exer- 
cised in cases involving boundaries and jurisdiction over lands and 
their inhabitants, and in cases directly affecting the property 
rights and interests of a State. But such cases manifestly, do 
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not cover the entire field in which such controversies may arise, 
and for which the Constitution has provided a remedy; and it 
would be objectionable, and, indeed, impossible, for the court 
to anticipate by definition what controversies can and what 
cannot be brought within the original jurisdiction of this court. 

«+ An inspection of the bill discloses that the nature of the in- 
jury complained of is such that an adequate remedy can only be 
found in this court on a suit of the State of Missouri. It is 
true that no question of boundary is involved, nor of direct 
property rights belonging to the complainant State. But it must 
surely be conceded that, if the health and comfort of the inhabit- 
ants of the State are threatened, the State is the proper party to 
represent and defend them. If Missouri were an independent 
and sovereign State, all must admit that she could seek a remedy 
by negotiation, and, that failing, by force. Diplomatic powers 
and the right to make war having been surrendered to the 
general government, it was to be expected that upon the latter 
would devolve the duty of providing a remedy, and that remedy, 
we think, is found in the constitutional provisions we are con- 
sidering. The allegations of the bill plainly present such a 
case. The health and comfort of the large communities inhabit- 
ing those parts of the State situated on the Mississippi river 
are not alone concerned, but contagious and typhoidal diseases 
introduced in the river communities may spread themselves 
throughout the territory of the State. Moreover, substantial 
impairment of the health and prosperity of the towns and cities 
of the State sitwated on the Mississippi river including its com- 
mercial metropolis, would injuriously affect the entire State.” 

While the case then under consideration was in form a litiga- 
tion of rights between two States and was predicated upon acts 
done, by the individuals of the one State to the injury of the 
other, the fact remains that the Supreme Court of the United 
States took jurisdiction of the case upon the theory of the pres- 
ervation of the health and welfare and prosperity of the citizens 
of a sovereign State which has surrendered its sovereign rights 
of diplomacy and war to the Federal government. 

The extension of the jurisdiction of the United States over 
the navigable waters of the country forms an interesting history. 


a 
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It has progressed chiefly under two distinct heads of constitu- 
tional power, viz,, the jurisdiction in admiralty and the author- 
ity to regulate commerce. These specific heads have been 
aided, of course, by the general welfare clause and the au- 
thority given ‘*to make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers, and all 
other powers vested by this Constitution in the government of 
the United States, or in any department or officer thereof.’’! 

Prior to 1851 the old English rule of admiralty prevailed, 
confining jurisdiction in admiralty to tide-water, but Congress 
having extended the jurisdiction of the district courts to cases 
upon the lakes and navigable waters connecting the same,’ the 
Supreme Court of the United States sustained the constitution- 
ality of that act in the famous opinion of Mr. Justice Taney in 
Genesee Chief.* It is well known to all lawyers that this rule 
has never been abrogated but has been repeatedly followed 
since. 

, But naturally the commerce clause of the Constitution was the 
main medium by which the United States has taken jurisdiction 
over the navigable waters. 

Beginning with the famous opinion of Chief Justice Marshall 
in Gibbons v. Ogden,* the Supreme Court in a long line of 
decisions has dealt with this commerce question in its various 
phases. Prominent among them is the case of Wisconsin v. 
Duluth.® 5 

In that case it was held, Mr. Justice Miller delivering the 
opinion, that where Congress had inaugurated a system for the 
improvement of a harbor, and was carrying out the improve- 
ment, ‘‘ that action was conclusive of any right to the contrary 
asserted under State authority.”’ 

So in Re Debs,® Mr. Justice Brewer, quoting from Gilman v. 
Philadelphia,’ says : — 

‘** The power to regulate commerce comprehends the control 
for that purpose, and to the extent necessary, of all the navi- 


1 Last paragraph, Sec. 8, Art. 1, 4 9 Wheat. 1 (1824). 
Constitution of the U. S. 5 96 U. S. 379 (1877). 

2 5 Stat. at Large, 726. 6 158 U. S. 564 (1895). 

5 12 How. 443 (1851). 770 U. 8., 8 Wall. 713. 
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gable waters of the United States which are accessible from a 
State other than those in which they lie. For these purposes 
they are the public property of the nation and subject to all the 
requisite legislation by Congress. This, necessarily, includes 
the power to keep them open and free from any obstruction to 
their navigation, interposed by the States or otherwise; to 
remove such obstructions when they exist; and to provide by 
such sanctions as they may deem proper, against the occurrence 
of the evil and for the punishment of the offenders. For these 
purposes Congress possesses all powers which existed in the 
States before the adoption of the national Constitution, and which 
have always existed in the Parliament in England.’ ”’ 

Justice Brewer in the same case quotes from Atty.-Gen. v. 
Forbes 

‘¢¢ Many cases might have been produced in which the court 
has interfered to prevent nuisances to public rivers and to public 
harbors, and the Court of Exchequer as well as this court, acting 
as a court of equity, has a well-established jurisdiction, upon a 
proceeding by way of information to prevent nuisances to 


public harbors and public roads; and, in short, generally to pre- 


99 


vent public nuisances. 

Again, he quotes from Atty.-Gen. v. Terry,’ the language 
of James, L. J.: — 

*** Where a public body is intrusted with the duty of being 
conservators of a river, it is their duty to take proceedings for 
the protection of those who use the river.’ ”’ 

In Coosaw Mining Company v. South Carolina,’ Mr. Justice 
Harlan quotes with approval from Atty.-Gen. v. Jamaica Pond 
Aqueduct Corp. : 

‘© «The great ponds of the commonwealth belong to the pub- 
lic, and like the tide-waters of navigable streams are under the 
control and care of the commonwealth. The rights of fishing, 
boating, bathing and other like rights which pertain to the pub- 
lic are regarded as valuable rights, entitled to the protection of 
the government.’ ”’ 


12 Myl. & C. 128. 8 144 U. S. 550 (1892). 
21. R.9 Ch. App. 423. 4 183 Mass. 361-363-364. 
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From the foregoing cases, and from all the cases, it will be 

seen that we have in this country waterways like the great inter- 
state rivers and the Great Lakes, over which no State can have 
complete, or even concurrent jurisdiction, so far as the United 
States is concerned. For certain purposes the States have 
jurisdiction on and over them. For instance, the act of admis- 
sion of the State of Missouri provides, ‘‘ that the said State 
shall have concurrent jurisdiction on the river Mississippi, and 
every other river bordering on the said State, so far as the said 
rivers shall form a common boundary to the said State and any 
other State or States, now or hereafter to be formed and 
bounded by the same — such rivers to be common to both; and 
that the river Mississippi, and the navigable rivers and 
watérs leading to the same, shall be common highways, and for- 
ever free as well to the inhabitants of the said State as to the 
other citizens of the United States, without any tax, duty, 
impost, or toll therefor imposed by the said State.’’! 

By its very terms the Constitution recognizes that the Mis- 
sissippi river is a common highway free to every one. The 
provision has been reiterated in the various Constitutions of Mis- 
souri adopted since 1820, and is to be found in the present Con- 
stitution.? It has been construed by the Supreme Court of 
Missouri as giving concurrent jurisdiction for the enforcement of 
the State laws upon the river anywhere between the Missouri 
and Illinois shores.® 

But the jurisdiction which is here intended, manifestly cannot 
affect the river as a river; that is, as a great waterway running 
between the States for the thousands of miles between its source 
and its mouth; and particularly, it cannot control the purity 
of water which is polluted by the people of other States. For 
all purposes for which any necessity for authority has arisen in 
the control of the river, Congress and the Federal courts have 
naturally and necessarily taken jurisdiction. 

If it be said that the specific power is not granted in terms by 


1 Sec. 2, 3 U. S. Stat. at Large, 38 Sanders v. Anchor Line, 97 Mo. 

545; R. 8. of Mo. 1899, p. 51. 26 (1888). 
2 Sec. 1, Art. 1, Constitution, R. S. 

1899, p. 62. 
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the Constitution, the answer is that the law expands to meet 
conditions. Chief Justice Waite said: — 

‘« Since the case of Gibbons v. Ogden,} it has never been 
doubted that commercial intercourse is an element of commerce 
which comes within the regulating power of Congress. Post 
offices and post roads are established to facilitate the transmis- 
sion of intelligence. Both commerce and the postal services aré 
placed within the power of Congress, because, being national in 
their operation, they should be under the protecting care of the 
national government. 

The powers thus granted are not confined to the instrumen- 
talities of commerce, or the postal service known or in use when 
the Constitution was adopted, but they keep pace with the 
progress of the country, and adapt themselves to the new de- 
velopments of time and circumstances. They extend from the 
horse with its rider to the stage-coach; from the sailing vessel 
to the steamboat, from the coach and the steamboat to the rail- 
road, and from the railroad to the telegraph, as these new 
agencies are successively wrought into use to meet the demands 
of increasing population and wealth. They were intended for 
the government of the business to which they relate, at all 
times and under all circumstances. As they were intrusted to 
the general government for the good of the nation, it is not 
only the right but the duty of Congress to see to it that inter- 
course among the States and the transmission of intelligence 
are not obstructed or unnecessarily incumbered by State legisla- 
tion.’’? 

Broadly speaking the United States is not supposed to have 
any police power. That has been reserved to the States. 

‘¢* State legislation, strictly and legitimately for police pur- 
poses, does not, in the sense of the Constitution, necessarily 
intrench upon any authority which has been confided, expressly 
or by necessary implication, to the national government.”’ ® 

Nevertheless, the Supreme Court of the United States has 
recognized that there are phases in which Congress may enact 


1 9 Wheat. 1. 8’ By Mr. Justice Harlan in Patter- 
2 Pensacola Tel. Co. v. Western son v. Kentucky, 97 U. S. 501, 
Union Tel. Co., 96 U. S. 1 (1887). (1897). 
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legislation, which, fairly considered, amounts to an exercise of 
the police power. Mr. Justice Miller said, in Morgans R. R. 
Co. v. Louisiana: ! — 

‘¢ For, while it may be a police power in the sense that all 
provisions for the health, comfort and security of the citizens 
are police regulations, and an exercise of the police power, it 
has been said more than once in this court that even where such 
powers are so exercised as to come within the domain of Federal 
authority as defined by the Constitution, the latter must 
prevail * * * But it may be conceded that whenever Con- 
gress shall undertake to provide for the commercial cities of the 
United States a general system of quarantine, or shall confide 
the execution of the details of such a system to a national 
board of health, or to local boards, as may be found expedient, 
all State laws on the subject will be abrogated, at least so far 
as the two are inconsistent. But until this is done the laws of 
the State on the subject are valid. * * * 

‘* But, aside from this, quarantine laws belong to that class of 
State legislation which, whether passed with intent to regulate 
commerce or not, must be admitted to have that effect, and 
which are valid until displaced or contravened by some legisla- 
tion of Congress.”’ 

Acting upon the theory recognized by Mr. Justice Miller, 
Congress has passed a number of acts providing for general 
quarantine powers in the Federal Government.? 

The power to pass these quarantine laws seems never to have 
been questioned, and some of them are very drastic and take 
into the control of the Federal government the entire charge of 
the subject-matter — as, indeed, should be done, if the govern- 
ment is to take charge at all. For example, in the act of 
March 27th, 1890, it is provided that whenever it shall be made 
to appear to the satisfaction of the President that cholera, yellow 
fever and certain other diseases exist in any State or Terri- 

tory, and that there is danger of the spread of such disease into 


1118 U. S. 455 (1886). of August Ist, 1888, 1 Supp. R. S. 600; 
2 See Act of April 29th, 1878,1 Supp. of March 27th, 1890, 1 Supp. R. 8S. 709; 
R. 8. 157 and 20 Stat. L. 37, March 3d, of March 8d, 1891, 1 Supp. R. 8. 9384. 
1879, 1 Supp. R. S. 261, 20 Stat. L. 484; 
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other States and territories, he is authorized to cause the Secre- 
tary of the Treasury to promulgate such rules and regulations as 
‘‘in his judgment’’ may be necessary to prevent the spread of 
such disease; these rules and regulations are to be prepared 
under the supervision of the Surgeon-General of the Marine 
Hospital Service under the direction of the Secretary of the 
Treasury, and ‘‘ any person who shall willfully violate any rule 
or regulation so made and promulgated shall be deemed guilty 
of a misdemeanor.’’ 

The general basis for the authority of Congress in the passage 
of quarantine laws is the commerce clause of the Constitution. 
If the power exists to arbitrarily interrupt the whole course of 
commerce in order to prevent the spread of diseases, the under- 
lying reason must be, not in the protection of commerce in its 
ordinary sense as indicating the interchange of commodities, 
or of financial advantage to the citizens of the one State 
or the other. On the contrary, manifestly, it has a deeper 
significance. It means that Congress recognizes that while it is 
desirable to sustain State quarantine laws as the legislation by 
Congress has done so far as possible, and to allow them to 
operate side by side with Federal laws and enforced by Federal 
officers, as States are permitted to enact pilotage laws which are 
not in conflict with the Federal laws; nevertheless, the legisla- 
tion grows out of the manifest necessity of having the whole 
subject-matter of the spread of disease in the strong hand of 
one general authority for the protection of the lives and health 
of the inhabitants of all the States. In other words, though 
nominally sustained under the commerce clause of the Consti- 
tution, it is really dependent upon the general welfare clause. 

Sec. 8, Art. 1, of the Constitution of the United States, pro- 
vides, ‘* the Congress shall have * * * power: to lay and 
collect taxes, duties, imposts and excises, to pay the debts and 
provide for the common defense and general welfare of the 
United States.”’ 

In M’Culloch v. Maryland,! Chief Justice Marshall says: *— 

‘* But the Constitution of the United States has not left the 


1 4 Wheat. 316 (1819). 2 P. 411. 
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right of Congress to employ the necessary means for the exe- 
cution of the powers conferred on the government to general 
reasoning. To its enumeration of powers is added that of 
making ‘all laws which shall be necessary and proper, for 
carrying into execution the foregoing powers, and all other 
powers vested by this Constitution, in the government of the 
United States, or in any department thereof.’ * * * This 


provision is made in a constitution intended to endure for ages: 


to come, and, consequently, to be adapted to the various crises 
of human affairs. To have prescribed the means by which 
government should, in all future time, execute its powers, would 
have been to change, entirely, the character of the instrument; 
to give it the properties of a legal code. It would have been an 
unwise attempt to provide, by immutable rules, for exigencies 
which, if foreseen at all, must have been seen dimly, and which 
can be best provided for as they occur.”’ 

If Congress has authority to extend the maritime jurisdiction 
to all navigable waters of the United States; if it has the power 
to make all possible regulations concerning navigation upon 
those waters, and the power to determine when once it takes 
charge of a waterway what shall be done with the current; what 
shall be taken out of the river as an obstruction; what shall be 
placed in the river; when and where bridges shall be built; who 
shall divert water for mechanical uses or water supply; if Con- 
gress has a right to pass quarantine laws determining upon what 
conditions contagious diseases shall be treated; is there any in- 
consistency in the conclusion that it has the right to determine 
that the waters of the great rivers and lakes shall not be polluted, 
and to enact necessary legislation to prevent such pollution? 

No one State can adequately exercise the jurisdiction even if it 
has any jurisdiction over these waterways. The United States 
must exercise this function or it cannot be exercised by any 
power. That the great rivers are becoming a source of pollution 
as water supplies for drinking purposes is a notorious fact. 
That the increased sewage from cities and towns rapidly grow- 
ing up along their banks is constantly adding to this pollution 
is also an undisguisable condition. 

The situation is such that before long the question must be 
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determined whether these great waterways are to be great sewers 
or the source of drinking water. My own judgment is that 
they must from the necessities of our conditions be retained for 
water supply. If so, they must be kept as pure as possible. 
To keep them pure necessitates plans by which foul sewage will 
not be conducted into them. A consistent rule for prohibiting 
and preventing the pollution of the great lakes and interstate 
rivers is essential to successfully cure this evil. The solution of 
that problem rests with the national government, and it has the 
power to solve the problem. 


CHARLES CLAFLIN ALLEN. 
St. Louis, Missouri. 
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A CRITICAL ANALYSIS OF THE LAW AS TO MIS- 
TAKE IN ITS EFFECT UPON CONTRACTS.1 


A contract has been said to be an agreement in which a party 
undertakes to do or not to do a particular thing.? Taking this 
in connection with a dictum in another decision of the same 
court,* that mutual assent to the terms is of its very essence, we 
have a sufficient definition of a contract for the present pur- 
pose.* If there is no mutual assent, there is no contract, but a 
further question arises as to the character of that numerous class 
of transactions in which there isa perfect assent to the terms of 
a contract, which, however, would never have been made had the 
parties been fully aware of all the facts. 

Mistakes, then, may be divided into two classes: first, such as 
prevent a meeting of the minds, a true consensus ad idem; and 
second, such as do not from their very nature preclude the pos- 
sibility of agreement, but are concerning some collateral circum- 
stance of such a character that the parties would not have made 
the contract had they had complete knowledge of the facts. 

Before taking up these two kinds of mistake, it will be well to 
notice the various meanings of the term ‘‘ mutual mistake,”’ a 


1 It is to be noticed here that the 
subjects of fraud, implied warranty, 
etc., as wellas the equitable remedy 
of reformation, do not come within the 
scope of this discussion. Space also 
forbids any discussion of remedies. 
It is to be noticed, however, that parol 
evidence is always admissible to show 
that a contract is void or voidable for 
fraud, duress, mistake, forgery or 
other cause. This is not to vary the 


3 Louisiana v. Mayor of New 
Orleans, 109 U. S. 288. 

4 Lord Coke’s quaint derivation of 
the word is from “ actus contra actum” 
(1 Co. Litt. 47b). This savors some- 
what of antiquity and reminds one of 
Blackstone’s criticism of that writer: 
‘*Testaments, both Justinian and Sir 
Edward Coke agree to be so called 
because they are testatio mentis. * * * 
The definition of the old Roman law- 
yers is much better than their etymol- 
ogy ’’ (2 Bl. Comm. 499). Coke’s deri- 


terms of the contract, but to show that 
there is no contract or that the sup- 


posed contract is not binding. 
2 Chief Justice Marshall in Sturgis 
». Crowinshield, 4 Wheat. 197. 


vation is, however, illustrative of what 
was to his mind the essence of a con- 
tract. It is essentially a quid pro quo. 
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term which will be found to run through all discussions of this 
subject. The statement is often made, and sometimes without 
qualification, that a mistake in order to be relieved against, must 
be mutual.! It might be taken as axiomatic that the value of 
every maxim or legal phrase lies in its adaptability to specific 
cases as they arise. The term ‘‘ mutual mistake,’’ as it is at 
present frequently used, is almost impossible of application and 
is in a high degree ill-defined and illusory. This will be appar- 
ent by a comparison of two passages from Justice Story. In 
the following, the reader has a perfectly clearly defined concep- 
tion of his meaning: ‘* Where there is a mutual mistake as to a 
fact forming the basis of the contract, the contract will be void. 
Thus, if the subject-matter of the contract, though supposed by 
both parties to be in existence, be actually destroyed at the time 
the contract is made, it will be void.’’? That is, where both 
parties labor under the same misapprehension, the mistake is 
mutual. 

But the same author is not so easy to follow when he says, 
after stating that mistake interferes with the perfect consent of 
the parties, ‘* Another class of cases to which this rule is appli- 
cable arises when there is a mutual mistake of both parties as to 
the extent or quality of the subject-matter intended to be sold 
by the one and bought by the other. As where certain articles 
are supposed by the purchaser to be included in the sale, which 
the vendor did not intend to sell * * * So, also, a mutual 
mistake may arise in respect to the price. If the purchaser 
supposes the price to be smaller than the seller actually intends, 
no sale would take place.’’ ® 

Here it is evident that the writer is speaking of something 
altogether different from the mutual mistake referred to in the 
passage before cited. Here, the mistake consists in a misappre- 
hension of each of the parties as to the intent of the other; 
their minds have never agreed to the same thing in the same 
sense, whereas, in the previous passage there was a_ perfect 
agreement between the parties, which, owing to some extrinsic 
fact unknown to either, could not take effect. 


1 Bishop on Contracts, Sec. 702. ® Story ‘‘ Sales,’’ Secs. 151-153. 
2 1 Story Contr., Sec. 539. 
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The confusion existing in regard to the term ‘‘ mutual mis- 
take ’’ is well illustrated by two cases, one decided in New Jer- 
sey and the other in New York. The case of Botsford ». 
McLean! was decided in New York in 1866. This was a suit 
to reform two promissory notes given in part payment for cer- 
tain personal property. The vendor received four promissory 
notes for the property, examined the first two, saw that they 
bore interest, and, supposing that all were alike, accepted them 
all. He afterwards discovered that two of the notes were made 
out so as not to bear interest. He then brought suit to have 
these two notes reformed to conform to his contract with the 
vendees. It was held, reversing the lower court, that they should 
be reformed, for ‘* the contract will be reformed in all cases of 
clear mistake, or, as some cases say, of mutual mistake.’’ 

The other case is Rowley v. Flanelly,? decided in New Jersey 
in 1879. That was a case in which the reformation of a deed 
was sought. The plaintiff became the purchaser of real estate 


at a public auction. It was shown in evidence that a. 


certain announcement as to the quantity of land conveyed 
was publicly made by the auctioneer before the sale. There was 
some doubt as to whether the plaintiff had heard this announce- 
ment; he claimed that he had not, and wished the instrument 
reformed according to his interpretation of the transaction. 
The court refused this relief on several grounds, but said in the 
course of the opinion that if the plaintiff did not hear the 
announcement ‘* then a case of mutual mistake would be shown 
such as would justify a rescission of the contract.’’ Now, it is 
evident that such a mistake would not justify a reformation, for 
thereby the defendant would be compelled to convey more land 
than he ever contracted to convey. 

It is to be noticed that there is no conflict in these cases. The 
decisions on the facts are in harmony. They are illustrations of 
two different kinds of mistake, one justifying reformation and 
the other rescission; yet in both cases the court calls the mis- 
take mutual. One case declares that in all cases of mutual 
mistake the contract may be reformed; the other refuses to 


1 45 Barb. 478. 230 N. J. Eq. 612. 
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reform a contract on the ground of mistake which it expressly 
says to be mutual. 

The term ‘* mutual mistake,’’ then, is used in two widely 
different senses; in the first place, as equivalent to reciprocal, 
each party misunderstanding the other, thus preventing any real 
agreement; and in the second place as equivalent to common, 
the minds actually meeting upon the same subject, but both 
being mistaken in regard to it. In the first of the above senses, 
the term is applied to those cases where the parties’ concep- 
tion of the bargain is different; in the second, to those cases 
where the parties’ conception of the bargain is the same, both 
laboring under the same mistake. 

The use of the term in the first of the above senses has 
given rise to no little confusion. If such a mistake be mutual, 
it is difficult to see how any mistake could be otherwise than 
mutual, and the term loses all distinctive significance. As a 
matter of fact, the decision in this class of cases is always based 
upon other considerations, and the term ‘‘ mutual’’ is used 
rather because sanctioned by custom and authority than as 
furnishing any satisfactory test.1 It is on this account that 


there is so little real conflict among the cases; the ultimate 
rules which govern the decisions give rise to little controversy. 
The confusion is almost entirely a verbal one. 

The term ‘* mutual mistake,’’ then, in the following pages, is 


to be understood as referring to a mistake common to both 


1 The term is used in this sense in 
Ruply v. Dagget (74 Ill. 351), a case 
frequently cited} as an illustration of 
mutual mistake. This was an action 
of replevin for a mare which the de- 
fendant claimed to have bought of the 
plaintiff for $65. The plaintiff, how- 
ever, Offered her for $165. It was 
held that there was no contract, the 
court saying that “it is according to 
natural justice that where there is a 
mutual mistake in regard to the price 
of an article of property, there is no 
sale and neither party is bound.’ Mr. 


VOL. XXXVII. 


Bishop’s discussion of the subject is 
instructive. He quotes the above 
case as an example of mutual mistake. 
He then says that mistake in express 
ing a contract need not be mutual in 
order to invalidate it, and adds that 
the reason for the rule of mutuality 
having been made to appear, “the 
reader will have no difficulty in dis- 
tinguishing the exceptions as they 
arise.”” His remarks are an excellent 
commentary on the impossibility of 
applying the term as any test at all. 
Bishop ‘‘ Contracts,’’ Sec. 703. 
22 
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parties, their minds agreeing upon the same thing, under the 
same misapprehension. 

It was noticed above that there is a broad division of the 
cases falling under the subject of mistake, there being two gen- 
eral classes into which all mistakes may be divided; first, such 
mistake as prevents the formation of a contract, and second, 
mistake as to some collateral circumstance of such a character 
that, had the facts been fully known, the contract would never 
have been made. In this case there is a perfect assent to the 
terms of the contract, which, however, would never have been 
given, had the parties been fully aware of all the facts. In the 
first case there is no contract —in the second there is a contract 
which is at most only voidable.!_ These two classes might be 
called mistakes as to the contract itself (or some essential ele- 
ment of it) and mistake as to something apart from the con- 
i tract, 7. e., as to some collateral fact or circumstances, such as 


the quality of the thing sold or the law governing the subject. 
That this distinction is not merely theoretical, but is of practical - 
importance, will be attempted to be shown in the following 
pages, the practical distinction being that in one case a mistake 
of one party makes the contract void,? whereas, in the other 
' ease a mistake of one party has no effect, but a mutual mistake 

. may in certain cases render the contract voidable.® 
It might be supposed that mistake of quality was not as to 
something collateral. This is a question of terminology. By 
collateral is here meant anything and everything except the essen- 
tial elements of agreement mentioned under the first heading below 
and treated at length in all the text-books. As to these elements, 
a perfect understanding as to them allis necessary to a contract; 
destroy the understanding as to one, and the contract is 
destroyed. Hence, a mistake of one party as to them renders 
the contract a nullity. A mistake as to quality or any other 
collateral fact differs from the foregoing in this, that, in order 


1 We find numerous statements in 2 That a mistake of one party may 
the books to the effect that mistake often avoid a contract, see Pomeroy 
either makes a contract voidjor hasno ‘‘ Equity,’ Sec. 868; Pollock, ‘ Con- 
effect. This subject, however, will be tracts,’’ * 12 (4 ed.). 
noticed later (see note 2, p. 348, post. 3 Benj. ** Sales,” Sec. 415. 
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to avoid, the mistake must be mutual and be in regard to a fact 
which goes to the whole substance or consideration of the agree- 
ment.! Take for example the following illustration: One sells 
new oats. The buyer supposes that they are old; ifthe mistake 
is mutual, the buyer may rescind, but not otherwise. On the 
other hand, the buyer supposes that they are warranted old; 
this is a mistake as to an essential term of the contract, the 
absence of a warranty making the contract a different contract, 
and the buyer may rescind for he cannot be supposed to have 
given his consent. See the opinion of Justice Blackburn in 
Smith v. Hughes.? It is there said that there is a distinction 
‘‘ between agreeing to take oats under the belief that they wereold, 
and agreeing to take oats under the belief that the plaintiff con- 
tracted that they were old. * * * The difference is thesame as 
that between buying a horse believed to be sound and buying one 
believed to be warranted sound.’’ The latter is an example of 
mistake as to the nature of the transaction. It is as if one 
should discover that a supposed sale was intended as a bailment. 
The distinction between old and new oats in the above case was, 
of course, a very material one. 


I. Cases a Mistake oF One Party Witt Avon. 


Mistake of one party, such as prevents any real meeting of 
the minds, evidently precludes the possibility of agreement, and 
the contract is absolutely void even though the parties cannot be 


placed in statu quo. Such mistake is generally said to include 
mistake as to the nature of the transaction; mistake as to the 
identity of the other party; and mistake as to the subject mat- 
ter, under which is to be included mistake as to the identity of 


the thing bargained for, and mistake as to the price.‘ 


1 See authorities cited in note 4, 
this page, and note 2, p. 341, post. 

2L. R. 6Q. B. 597-608. 

3 Boulton v. Jones, 2H. & N. 564; 
27 L. J. Ex. 117. 

4 Lawson ‘‘ Contracts,” Sec. 211; 
Pollock ‘‘ Contracts,” *412 (4 ed.). 
A mistake of quantity in sales by 
quantity, is to be regarded as a mis- 


Mistake 


take of identity. The rules which 
govern are the same. (See, for 
example, Pollock ‘ Contracts,’’ 419, 
Wald’s edition.) Mistake as to price 
is always a mistake in quantity. It 
may be noticed here that mistake as 
to the nature of the transaction means 
mistake as to the actual contents of 
the instrument, if the contract is in 
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as to quality is not to be considered as such a mistake in 
regard to the subject-matter as to vitiate true consent, and con- 
sequently does not belong to this class of mistake. 

In all these cases the mistaken party must show that his mis- 
take was reasonable; otherwise he is estopped from alleging it. 
Where there has been no misrepresentation and the terms are 
not ambiguous, one cannot be allowed to avoid a contract ‘* by 
the simple statement that he has made a mistake; ’’! or, as it is 
variously put, a man’s manifested intention is presumed to be 
his real intention; the law does not try what is in aman’s mind. 
The principle is, that in order to avoid, a man must not only 
allege a mistake, but also must prové it, and his mere statement 
is not sufficient for that purpose; it must be corroborated by 
other circumstances showing the mistake to be a reasonable one. 

The case of Raffles v. Wickelhouse? is to be noticed in this 
connection, chiefly on account of remarks contained in ‘‘ Benja- 
min on Sales ’’ in regard to it.* In that case there was a sale 
of the cargo of the ship, ‘* Peerless.’’ It turned out that there 
were two ships of that name, each party having in mind a 
different vessel. It was held that there was no contract. 
In commenting upon the case Mr. Benjamin says: ‘‘ If there be 
but one ship ‘ Peerless’ and A. sell the cargo of that ship to B., 
the latter would not be permitted to excuse himself on the 
ground that he had in his mind the ship ‘ Peeress’ and intended 
to contract for a cargo by this last named ship.’’ This distinc- 
tion is based upon the above noticed unfortunate use of the term 
mutual mistake.’’ It is hard to see the distinction between 
the case as it actually occurred and the case put by Mr. Benja- 
min. It is submitted that in these cases the mistake is either 
mutual in both instances or is mutual in neither; they are both 


writing (Foster v. McKinnon, L. R. 4 
C. P. 704), or as to the actual terms of 
the contract if it rests in parol, and 
not as to its legal character, an alto- 


gether different subject. That mis- 
take as to the person of the other 
party prevents the formation of a 
contract, see especially Cundy v. 
Lindsay, 8 App. Cas. 465. This, of 


course, depends on intention, how- 
ever, and if it is evident that one 
contracted without reference to the 
identity of the other party, he will be 
bound. 

1 Tamplin vo. James, 15 Ch. D. 215- 
17; Pollock Contracts,’’ *435 (4 ed.). 
22H.&C.906; 83 L. J. Ex. 160. 

3 Benj. “ Sales,’’ Sec. 417. 
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cases where the minds have not met upon the ‘ same thing in 
the same sense.’’ Relief has repeatedly been granted in cases of 
far more preposterous mistakes than the confusion between the 
words ‘* Peerless’’ and ‘ Peeress.’’ Mr. Benjamin further 
qualifies his statement by putting the example that if one’s 
proposal were unmistakable, as if it were made in writing, 
then the other would be bound. Now, if the proposal were 
unmistakable, no one could be excused for a mistake in 
regard to it, and the question resolves itself in both cases 
into one of reasonableness. In every case the question is, is it 
reasonable that any man should have made such a mistake? For 
if not, then no man shall be allowed to say that his manifested 
intention was not his real intention. 


II. Cases WuHere THE Mistake, IN To Avorp, Must BE 
MvTvaAL. 


Having thus briefly noticed those cases in which there is no 
valid assent to the contract, it is necessary to pass on to a con- 
sideration of that large class of cases in which there is an assent 


to all the terms of the contract, an assent, however, which would 
never have been given with full knowledge of all the collateral 
facts and circumstances affecting the case. Here there is present 
just what was lacking in the previous class of cases, a meeting of 
the minds. The parties have agreed to the same thing in the 
same sense, and the consent necessary to the formation of a 
contract is here present. Yet this coincidence of intention has 
been brought about by mistake as to some supposed fact, in re- 
liance upon which the contract was made. It may be said in 
general, not only that such a mistake must be common to both 
parties! in order to avoid, but also that it must be in regard to 
such a fact as is so evidently within the contemplation of the 
parties that its turning out to be untrue amounts to a failure 
of consideration.? The difficulty is to determine when the 


1 Pollock ** Contracts,’”’ 400 (Wald’s just wherein the confusion lies is not 
Amer. ed.). quite clear. Anson ‘ Contracts,’’ 157 
2 Benj. ‘‘ Sales,’’ Sec. 420 (entire). (eighth ed.), There isa remark of like 
Mr. Anson does not approve of what tenor in Clark on “Contracts,” 269. 
_he calls a confusion between mistake For examples of this supposed confu- 
and failure of consideration, though sion see Benj. “ Sales,”’ Bk. LII., ch. I.; 


, 
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mistake is of this character. When it is so, the contract is 
voidable. 

The most frequently occurring example of mistake as to some 
collateral circumstance not a distinct element of the contract, is 
a mistake as to the quality of the thing sold. Here it is said 
that, in the absence of warranty, the principle of caveat emptor 
applies, and the buyer takes the risk of quality upon himself.1 
The general rule is that where the parties agree upon one and 
the same thing in the absence of fraud or warranty, neither 
party can rescind because the thing proves to be of a different 
quality from that which he supposed. If I get the very thing I 
bargained for, I cannot complain; and this is so even though 
the vendor is aware of my mistake, for he is under no obligation 
to prevent my self-deception.? Yet a mutual mistake as to the 
quality of the thing sold may be ground for avoiding the bar- 
gain, as, if one buy a bar of metal, his vendor and he both sup- 
posing it to be gold; it turns out to be brass; the buyer may 
rescind.? In cases of this sort, however, the quality must be 
such an essential part of the thing that it is evident that the 
parties intended to contract in regard to that quality.t The 
final test of the nature of every contract is, after all is said, the 
intention of the parties. If they intend to contract only on 
condition that an article has certain qualities, their contract 
is invalid if it turns out not to have those qualities, thus giving 
rise to a failure of consideration; but if they did not contract 
on this condition, there is no relief. 

The question frequently arises as to whether a mistake is one 
of identity or of quality merely. Such mistakes as that in the 
case of Thornton v. Kempster’ are to be regarded as mistakes 


also 2 Kent’s ‘* Comm.” 471-477. The 
essential vice of Mr. Clark’s reasoning 
is that he fails to distinguish failure 
of consideration from discharge by 
breach of the other party. In case of 
failure of consideration, one has sim- 
ply the right to avoid, whereas, in 
case of breach, he has also a right of 
action for damages; e.g.: In case of 
a sale of a thing which, unknown to 
either party, has been destroyed, we 


have a failure of consideration, but no 
right to damages. 2 Kent, 468. 

1 Wheat v. Cross, 81 Ind. 99-104. 

2 Smith v. Hughes, L. R. 6 Q. B. 
597. 

8 Pollock, Contracts,’’ *4387 (4 
ed.); Cox v. Prentice, 3M. &S. 344. 

4 Bridgewater Iron Co. v. Enter- 
prise Ins. Co., 134 Mass. 433-6, 

5 § Taunt. 786. 
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of identity. This often quoted case was a sale on the one hand 
of St. Petersburg clean hemp and a purchase of Riga Rhine 
hemp on the other. The sale was negotiated by a broker, but, 
as the court said, we may consider it as if the sale had been 
negotiated directly between the parties. It was held that ‘‘the 
parties, as far as appeared, had never agreed that the one should 
buy (sell) and the other accept the same thing, consequently 
there was no agreement subsisting between them.’’ By this 
case it appears that in a sale by description, a mistake by the 
acceptor in the terms of the description is to be classed as a 
mistake of identity. 

In the case of Hawly v. Harris,! the defendant sold at auction 
barrels of damaged flour, some of the flour being in original 
packages and some being more seriously damaged and hence re- 
packed. The barrels were arranged in tiers numbered from 1 to 
16. The sale took place in a different room from the one whére 
the flour was. After the first eight tiers were sold, the defend- 
ants announced that the remaining tiers, consisting of the 
repacked flour, would then be sold. The plaintiff became the 
purchaser of a considerable quantity of the flour, and being 
given his choice of tiers chose tiers 9 and 10, which by mistake 
of defendants’ teamster consisted of flour in the original 
packages instead of the supposed repacked flour. In this case 
the vendor was allowed to repudiate the sale, on the ground that 
there had been no meeting of the minds on the subject-matter 
of the contract. The case was said to be near the line, and it 
was said that a mistake as to the quality of the article would 
not enable the vendor to repudiate the sale.? It might perhaps 
seem to have been decided in this case that a mistake as to 
quality may affect the substance of the contract to such an 
extent as to amount to a mistake of identity. 

If the principles here contended for be correct, the court 
should have given relief in this case, even though holding the 
mistake to be clearly one of quality only. For aught that 
appears to the contrary, this was a clear case of mutual mistake 
as to some fact upon which the consent of the parties was based. 


1 112 Mass. 86. 2 See also Gardner v. Lane, 9 Allen, 492-500. 
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Furthermore, according to the ground actually given for the 
decision, it would make no difference in the result if the plain- 
tiff had shown that he was fully aware of the kind of flour con- 
tained in these barrels, and supposed the defendants to have 
equal knowledge of the facts, for the mistake being one of iden- 
tity, it would on principle entitle the vendor to rescind, there 
being no meeting of the minds, no consensus ad idem. 

In cases like this, we frequently find similar reasons given for 
the decision. It is said that the parties have never agreed upon 
the same thing in the same sense; that there has been no meet- 
ing of the minds; that the mistake goes to the root of the matter 
or to the whole substance of the agreement.!_ Probably nothing 
more is meant by these expressions, in cases like the present, 
than|that the mistake is as to a fact so evidently within the con- 
templation of the parties that its turning out not to be true 
creates a state of affairs analogous to that created by a failure 
of consideration, one party not receiving what both parties in- 
tended he should receive, or, on the other hand, receiving what . 
neither party ever intended he should receive, in which case, 
though the analogy of failure of consideration would hardly be 
applicable, yet the principle is the same. This, in its last 
analysis, is what is meant by the statement that the mistake in 
this class of cases, in order to be relieved against, must be 
mutual; namely, that there being a mutual mistake in regard to 
some material fact forming the basis of the agreement, the 
consideration for the contract has failed. 

Mistake as to some collateral fact, not of quality, may also be 
said#generally not to affect the contract. Men every day buy 
things on speculation, prices rise and fall, mines are discovered, 
horses develop unexpected speed.?_ In such cases, it is ridiculous 
to suppose that a party may rescind. And the reason is that it 
is within the contemplation of the parties that whatever specula- 
tive«value the property may havé shall belong to the vendee. 
When I sell land to another, I take the risk of his discovering 
new and unwonted uses therefor. If I wish to search for mines, 


1 Sherwood v. Walker, 33 N. W. 2 See dissenting opinion in above 
Rep. 919. case. 
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I may do so, but if I do not, I cannot complain if the vendee 
gets ample reward for his diligence in so doing. Such consider- 
ations enter into every sale of property and may be considered 
as within the contemplation of the parties. As was said in 
Bridgewater Iron Co. v. Enterprise Insurance Co.!: «++ Even 
if an agreement would not have been made except for the 
supposed existence of certain facts, it is not treated as void 
when they are found to be non-existent, unless it has been made 
dependent upon them or from its very nature must have been 
so.”’ 

Fleetwood v. Brown,? was a case of a peculiar mistake as to a 
collateral fact, which afforded just grounds for relief. There 
defendant purchased certain real estate of the plaintiff and 
received a quit-claim deed therefor. Both parties supposed 
plaintiff’s father to be dead and that plaintiff had good title to 
the property. Subsequently, plaintiff's father returned and 
took possession of the realty. It was held that, though plaintiff 
had given nothing but a quit-claim deed, yet the mistake was of 
a fact such as underlay the whole transaction, and the plaintiff 
could therefore not recover the purchase price. The decision 
was placed squarely upon the ground of mistake. 

In Fox v. Mackreth ® there is a dictum, by way of illustration, 
to the effect that a vendee of real property is not bound to dis- 
close to the vendor that there is a mine under the land. Since 
then, such cases have more than once arisen in the United States,‘ 
and been decided in accordance with that dictum. Yet mistakes 
as to the existence of mines have been held sufficient grounds 
for avoiding a contract; such mistake must have been not only 
mutual, but must have been the primary cause, in reliance upon 
which the contract was {made. Thus, where one leases prem- 
ises for a term of years under the mistaken belief shared in 
by the lessor that there are valuable coal mines in the land, here 
equity will grant relief. But if the lessor does not share in 
the mistake and the lessee takes a lease without impeachment 


1 134 Mass. 433-6. 4 Smith v. Beatty, 4 Amer. Dec. 

29N. E. Rep. 352. 435. 

3 2 Brown Ch. 420. 5 Fritzler v. Robinson, 8 N. W. 
Rep. 61. 
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of waste, this is.his own speculation, and there being no coal in 
the land, yet he shall be bound to the lease.! 

In every case the question is, as it is variously put: Did the 
mistake go to the root of the matter; did the parties rely upon 
the fact to such an extent that it is not to be supposed that they 
would have made the contract had they been aware of the facts? 
That is, in any case, did the parties contract for a piece of land 
or a coal mine, for a vessel of gold or a certain vessel mistak- 
enly supposed to be of gold, and in all cases the mistake must 
be mutual. For if it is that of one party alone, not communi- 
cated to the other, it is as to a fact which cannot be regarded 
as within the contemplation of the parties, 7. e., there is no fail- 
ure of consideration, and the party making the mistake must 
bear the loss. 

The mistake as to something collateral to the contract, which 
will avoid it, must be one of fact, not of law. Mistakes of law 
are ordinarily no ground for avoiding a contract, yet they have 
sometimes been relieved against in equity. Mr. Bispham notices? _ 
and rejects the distinction suggested by Lord Westbury in 
Cooper v. Phibbs,? where he says that the maxim Ignoraniia 
juris neminen excusat’’ has no application, ‘* when the word jus 
is used in the sense of denoting a private right.’” That was a 
case brought to relieve the plaintiff of a contract to lease a cer- 
tain fishery, in which, unknown to the parties, he already had a 
life estate. He was unaware of the interest in the fishery, which 
had descended upon him by the correct construction of certain 
settlements in trust. It was held that the agreement could not 
stand, Lord Westbury saying that private right of ownership is 
a matter of fact, though it may be the result of a matter of law. 
Mistakes as to legal title have frequently been relieved against,‘ 
as, where one purchased property already his own,’ or where 
one gave a deed of indemnity to a corporation, it being wrongly 
supposed that shares in the corporation had descended to him.® 


1 See also Jeffries v. Fairs, 4 Ch. D. 4 Pollock ‘* Contracts,” *446 et seq. 
448, as to the speculative character of (4 ed.). 
such contracts, even though the mis- 5 Pollock *‘ Contracts,’’ *444 (4ed.). 
take be mutual. 6 Broughton v. Hutt, 3 De G. & J., 

2 Bispham Equity, Sec. 187. 501. 

8 2H. L. Cas. 170. 
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This subject is involved in considerable doubt. The conclusion 
reached by Mr. Bispham! that, although no relief will be awarded 
for a pure mistake of law, yet any additional circumstance will 
readily be laid hold of by the court as ground for relief, is 
unsatisfactory, for it gives no rule by which one may be guided 
in arriving at a decision upon this highly involved question. 
There are at least two classes of cases, however, where equity 
will give relief. In the first place, in the case of contracts, 
validly made but erroneously expressed by reason of some mis- 
take of law, so that the contract, as written, does not express 
the contract actually made, equity will interfere, to the same 
extent as if the failure of the writing to express the real con- 
tract had been caused by a mistake of fact.? 

The presence or absence of such prior contract is the real point 
of distinction between the cases of Griswold v. Hazard and Hunt 
v. Rousmanier’s Administrators, cited by Mr. Bispham. In 
Griswold v. Hazard,’ it was said that the mistake was a mutual 
mistake as to the legal effect of an instrument, which was sup- 
posed to express a previously made oral contract. Relief was 
consequently given. In Hunt v. Rousmanier’s Administrators,‘ 
on the other hand, relief was refused as there had been no such 
prior agreement. 

The second class of .cases in which equity will give relief 
against a mistake of law, is indicated in the dictum of Lord 
Westbury mentioned above, namely, that where the mistake of 
law is one of title or other matter of private right, it is to be 
treated as a mistake in regard to matter of fact, even though 
entirely dependent upon a matter of law.’ ‘*To state that 
a man is entitled to ten thousand consols involves all sorts of 
law.”’ ® 

It is sometimes said that equity will grant relief against mis- 
takes of law, wherever it would be unjust or unfair to allow the 
contract to stand. Doubtless a court of equity may exercise a 
large discretion upon this subject. 


1 Bispham ‘ Equity,’’ Sec. 188. 5 Pomeroy “ Equity,’’ Sec. 849. 

3 Pomeroy * Equity,’ Sec. 845. 6 Sir George Jessel, M. R., in 
3 141 283. Eaglesfield v. Marquis of Londonderry, 
41 Pet. 14. L. R. 4 Ch. D. 693-702. 


348 38 AMERICAN LAW REVIEW. 


It is definitely settled that money paid under mistake of law 
cannot be recovered back.! Also, a mistake of law in order to 
be relieved against, must be mutual.! 


III. 


The result, then, of this discussion, is that relief is granted 
against mistake upon two totally different theories, first, that 
there has never been any contract at all, but only an ineffectual 
attempt to form one; and, second, that though a contract has 
been formed, yet there has been such a mutual mistake that one 
party does not get what both parties intended he should recieve, 
i. e., that there has been substantially a failure of consideration. 
Furthermore such mutual mistake must be one of fact, not of 
law; but mistake of fact will be relieved against, even though it 
is the result of matter of law; and this relief is to be dis- 
tinguished from that granted in reforming an instrument to con- 
form to the intention of the parties, which relief will be given 
even though the failure of the instrument to express that inten- 
tion is the result of a mistake of law. 


These two theories, upon which the relief granted in cases of 
mistake is founded, have not always been kept in view, and the 
clear discernment of them is further complicated by the use of 


the term ‘‘ mutual mistake ’’ in both classes of cases. It is 
probably due to a confusion of these two principles that there is 
such a general tendency to regard all mistakes as rendering the 
contract void ;? if there is no distinct line of demarcation between 


1 Kerr on Fraud and Mistake, 470- 
471. All questions of fraud, inequit- 
able conduct of one of the parties, 
etc., are eliminated from this discus- 
sion. 

2 We find numerous dicta and text- 
book discussions which seem to indi- 
cate that all mistake, if it has any 
effect at all, renders the contract void, 
i. é., that mistake never makes a con- 
tract voidable. See, for example, 
Pollock’s whole discussion of this sub- 
ject, especially page *436 and follow- 
ing. It requires considerable te- 


merity for avy one to differ with so 
clear and accurate a writer as Mr. 
Pollock. The limits of this paper do 
not allow of a discussion of the ques- 
tion at length. It will be sufficient 
to point out some of the results of 
this doctrine. 

1. Where one buys flour erroneously 
supposed to be badly damaged, the 
vendor might replevy the flour even 
in the hands of a bona fide purchaser. 

2. On the other hand, if one bought 
flour erroneously supposed to be good 
he might on discovering the mutua) 


LAW AS TO MISTAKE IN ITS EFFECT UPON CONTRACTS. 349 


the cases, the tendency is to apply the maxim, ‘* Hadem ratio 


eadem lex.’’ 


That a certain class of mistake renders: the con- 


tract voidable only, is well shown in ‘‘ Benjamin on Sales,’’ ! 
though the exact nature of such mistakes is, perhaps, rather 


obscurely presented. 


If it has been made clear that these two 


theories are distinct and should always be separated in thought, 
the object of this paper has been attained. 


mistake refuse to be bound, even 
though he had consumed the goods, 
and there could be no implied con- 
tract’ to pay for them. Such case 
would be analogous to that of Boston 
Ice Co. v. Potter, where the contract 
was clearly void. Such result is ex- 
actly contrary to the principle laid 
down by Mr. Benjamin, Sec. 415, and 
cases cited. It may be added here 
that Clark on Contracts lays down the 
rule in very bold type that failure of 
consideration renders a contract void. 
Now, of course, a contract for which 
there is no consideration is mere nu- 
dum pactum and void, but this is surely 
distinguishable from a technical fail- 


ure of consideration. The question» 
however, is a debatable one. See also 
2 Kent, 471. Ifthe subject-matter is 
no longer in existence at the time the 
contract is made, the authorities are 
agreed that the sale is void. In such 
case, however, it could make no dif- 
ference in the result whether the sale 
is called void or voidable. The term 
*‘ void’ in fact is frequently used as 
meaning generally invalid and not 
binding. It is submitted that the 
doctrine stated in the text is more in 
accord with the general principles of 
void and voidable contracts. 
1 Benj. “‘Sales,”’ Sec. 415. 
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HOW JUDGMENTS ARE AFFECTED BY THE « FULL 
FAITH AND CREDIT’’ SECTION OF THE UNITED 
STATES CONSTITUTION AND THE ACTS OF CON- 
GRESS OF MAY 26, 1790, AND MARCH 27, 1804.1 


The decision in Andrews vy. Andrews,’ that the courts of a 
citizen’s home State need not recognize as valid a divorce 
granted to him in a sister State in which he did not acquire a 
bona fide domicile, but in which he simply sojourned away from 
his home long enough to get the divorce, called attention in a 
striking way to the exceptions which exist to the application of 
Article IV, Section 1, of the Federal Constitution. The recent 
case of Anglo-American Provision Company v. Davis Provision 
Company,’ in which it is held that a State may prohibit the main- 
tenance of an action in its courts by one foreign corporation 
against another on a judgment obtained in another State, has 
again emphasized those exceptions by making a new one. A 
consideration of the differences between sister-State judgments 


1 The act of 1790 and the part of 
Sec. 2 of the act of 1804 applicable to 
judgments appear now as Sec. 905 of 
the Revised Statutes of the United 
States, which section reads as fol- 
lows: — 

** Sec. 905. The acts of the legisla- 
ture of any State or territory, or of 
any country subject to the jurisdiction 
of the United States, shall be authenti- 
cated by having the seals of such 
State, territory or country affixed 
thereto. The records and judicia) 
proceedings of the courts of any State 
or territery, or of any such country 
shall be proved or admitted in any 
other court within the United States, 
by the attestation of the clerk and the 
seal of the court annexed, if there be 


a seal, together with a certificate of 
the judge, chief justice, or presiding 
magistrate, that the said attestation is 
in due form. And the said records 
and judicial proceedings, so authenti- 
cated, shall have such faith and credit 
given to them in every court within 
the United States as they have by law 
or usage in the courts of the States 
from which they are taken.”’ 

The Annals of Congress do not give 
any of the debates on either of the 
bills embodied in this section. They 
seem to have been passed as a matter 
of course. 

2 188 U.S. 14. 

8 24 Supreme Court Reporter, 92 
{advance sheets). 
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and strictly foreign judgments which that constitutional provi- 
sion has established, would seem to be desirable. 


JseGAL LIKENESSES AND DIFFERENCES OF SISTER-STATE AND STRICTLY 
FOREIGN JUDGMENTS. 


It has several times been said by the United States Supreme 
Court that ‘‘judgments recovered in one State of the Union, 
when proved in the courts of another, differ from judgments 
recovered in a foreign country in no other respect than that of 
not being re-examinable upon the merits nor impeachable for 
fraud in obtaining them, if rendered by a court having jurisdic- 
tion of the cause and of the parties.’ ! 

But we shall see that there is reason to doubt the correctness 
of this statement on the matter of fraud, and that the language 
overlooks both the important difference in. the application of 
statutes forbidding actions on judgments and the fact that for- 
eign judgments rest wholly on legally bestowed favor — known 
as comity — while sister-State judgments stand on constitutional 
right. That this several times repeated statement of the Su- 
preme Court judges is incomplete and inaccurate a careful 
consideration of the decided cases reveals. 

Before considering the differences between sister-State judg- 
ments and strictly foreign judgments, it is important to consider 
their likenesses. 


1. LIKENESSES. 


In the first place neither strictly foreign judgments nor sister- 
State judgments can be enforced out of the State where they are 
rendered by executions issued within the State.? This is for the 
same reason that within the State one court will not issue execu- 
tion on the judgments of another State court, viz.: «* The right 
of a court to issue execution depends upon its own powers and 
organization. Its judgments may be complete and perfect, and 
have full effect, independent of the right to issue execution.’’ ® 


1 Hanley v. Donoghue, 116 U. S. 1, 2 Mills v. Duryee, 7 Cranch, 481, at 
at p.4; Wisconsin v. Pelican Ins. Co., p. 485; McElmoyle v. Cohen, 13 Pet., 
127 U. S. 265, at pp. 291-2; Simmons at p. 325. 

v. Saul, 138 U. S. 489, at p. 459; Hilton 3 Mills v. Duryee, 7 Cranch, 481, 
v. Guyot, 159 U.S., at p. 185. at p. 485. 
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So, too, neither strictly foreign judgments nor sister-State judg- 

ments enjoy as such any right of priority or lien in another 
State; but to be effective in that other State, each must be sued 
on there and only when reduced to judgment there does it have 
any priority or lien there or can an execution be levied there.1 

It has been suggested by an interesting writer that the Federal 
Constitution may make a suit pending in one State and affecting 
real property in another State as effective against the property 
as if notice of lis pendens had been filed in the latter under local 
statutes ;? but as a sister-State judgment is no lien and execu- 
tion out of the State cannot be issued on it, the constitu- 
tion would seem not to place suits pending in another State 
of the Union ona higher plane than suits in a foreign 
country. As was said by the U.S. Supreme Court in Cole v. 
Cunningham: . 

‘* The Constitution did not mean to confer any new power on 
the States, but simply to regulate the effect of their acknowl- 
edged jurisdiction over persons and things within their territory. 
It did not make the judgments of the States domestic judgments 
to all intents and purposes but only gave a general validity, faith 
and credit to them as evidence. No execution can be issued 
upon such judgments, without a new suit in the tribunals of 
other States, and they enjoy not the right of priority or privilege 
or lien which they have in the State where they are pronounced, 
but that only which the lex fori gives to them by its own laws 
in their character of foreign judgments. And other judicial 
proceedings can rest on no higher ground.”’ 

Neither does the Constitution require that the courts of one 
State shall follow the decisions of courts of another State as 
precedents. ‘‘ The Constitution does not deal with the question 
of the effect of such judgments as precedents, nor with the 
opinions of the courts rendering them. It does not require the 
courts of one State to follow those of another upon any ques- 
tion, whether upon the construction of local statutes or other- 


1 Thompson v, Whitman, 18 Wall. ment of Chance in Land Title’’ in 12 
457, 462; Frye-Bruhn Co. v. Meyer, Hany. Law REv., at pp. 27-28. 


121 Fed. 533. 3 133 U. S. 107, at p. 112. 
2 Mr. H. W. Chaplin on ‘“ The Ele- 
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wise —the duty of the courts of one State to follow those of 
another upon questions arising upon the construction of the 
statutes of the latter is a duty resting alone upon comity, and 
not one imposed by the Federal Constitution.’’ ! 

So, a creditor’s bill in equity in a United States court founded 
on a judgment and seeking to reach equitable interests of the 
debtor can be supported only if the judgment was obtained and 
execution issued and returned unsatisfied in the jurisdiction where 
the bill is brought or the impossibility of getting judgment is 
shown, a sister-State judgment not having the force of domestic 
judgments ‘‘ except for the purpose of evidence.’’? 

So, a sister-State judgment which is not responsive to the 
pleadings and was rendered in the absence of the defendant is 
not protected by the Federal Constitution and statutes; for 
‘* the full faith and credit demanded is only that faith and 
credit which the judicial proceedings had in the other State 
in and of themselves require. It does not demand that a judg- 
ment rendered in a court of one State, without the juris- 
diction of the person, shall be recognized by the courts of 
another State as valid, or that a judgment rendered by a court 
which has jurisdiction of the person, but which is in no way re- 
sponsive to the issues tendered by the pleadings and is rendered 
in the actual absence of the defendant, must be recognized as 
valid in the courts of any other State. The requirements of 
that section are fulfilled when a judgment rendered in a court of 
one State, which has jurisdiction of the subject-matter and of the 
person and which is substantially responsive to the issues pre- 
sented by the pleadings, or is rendered under such circumstances 
that it is apparent that the defeated party was in fact heard on 
the matter determined, is recognized and enforced in the courts 
of another State.’’ 3 

Then, too, neither a strictly foreign judgment nor a sister-State 


1 Wiggins Ferry Company v. Chi- assignee of the judgment may sue 
cago &c. Co., 11 Fed. 381, at p. 384. thereon in his own name in the courts 

2 Natl. Tube Co. v. Ballow, 146 of anyother State. Martin v. Wilson, 
U. S. 517. Where under the laws of 120 Fed. 202. 
the State where the judgment was re- 3 Reynolds v. Stockton, 140 U. 8, 
covered an assignment of the judg- 254, at p. 264. 
ment carries with it the legal title, an 

VOL. XXXVIII. 
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judgment is of any effect unless the court rendering it has juris- 
diction of the cause and proceeds regularly with due notice. In 

other words, the provisions of the United States Constitution and 

laws above set forth ‘‘ give no effect to judgments of a court 

which has no jurisdiction of the subject-matter or the parties.’’ 1 

That is because the Federal Constitution and statutes give a judg- 

ment of a sister-State only the faith and credit which it is 

‘‘entitled to’’ at home.? And a judgment rendered without 

jurisdiction is entitled to none. 

‘* Those provisions establish a rule of evidence rather than of 
jurisdiction. While they make the record of a judgment, ren- 
dered after due notice in one State, conclusive evidence in the 
courts of another State or of the United States of the matter 
adjudged, they do not affect the jurisdiction either of the court 
in which the judgment was rendered, or of the court in which 
it is offered in evidence.’’ ® 

‘* We concur that neither orders nor decrees in chancery can 
be reviewed as a whole in a collateral way. But it is an equally . 
well settled rule in jurisprudence that the jurisdiction of any 
court exercising authority over a subject may be inquired into in 
every other court, when the proceedings in the former are relied 
upon and brought before the latter by a party claiming the 
benefit of such proceedings. The rule prevails, whether the 
decree or judgment has been given in a court of admiralty, 
chancery, ecclesiastical court or court of common law, or 
whether the point ruled has arisen under the laws of nations, 
the practice in chancery, or the municipal laws of States.’’ ¢ 

The decisions on this question of jurisdiction are numerous. 
The most important are as follows: — 

An appearance for a party not served, by an attorney not 
authorized, does not bind the party and the judgment is a 
nullity. It can be attacked collaterally.® 


1 Huntington v. Attrill, 146 U.S., at 
p. 685; D’Arcy v. Ketchum, 11 How. 
165; Thompson v. Whitman, 18 Wall. 
457. 

2 See Metcalf v. Watertown, 153 
U. 8. 671, at p. 676. 

3 Wisconsin v. Pelican Ins. Co., 127 
U.S. 265. 


4 Williamson v. Berry, 8 How. 495, 
at p. 540. A decree of a court of 
equity is of course as binding as a 
judgment of acourt of law. Penning- 
ton v. Gibson, 16 How. 65, at p. 76; 
Ambler v. Whipple, 189 Ill, 311. 

5 Shelton v. Tiffin, 6 How. 168; 
Cooper v. Newell, 178 U. S. 555. 
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So a judgment in one State against the person of a citizen of 
another State who was neither served with process, nor volun- 
tarily appeared is a nullity and is not protected by the Federal 
Constitution and statutes.! 

Service by publication will not support a personal judgment.? 
So a personal judgment obtained on personal service outside of 
the State is a nullity. So a personal judgment obtained by 
personal service against some and by publication as against 
others is not protected by the United States Constitution and 
statutes as against those served by publication.£ But such a 


judgment is good against those personally served within the 
State even though the obligation sued on was joint, if the 
statutes of the State where the judgment was rendered make it 
good against them.’ 

The recitation of necessary jurisdictional facts contained in a 
sister-State judgment may be contradicted and disproved to 
show the judgment a nullity, * providing a special plea or its 


It has been decidedin several State attacked. First Natl. Bk. of Danville 


courts that a court has jurisdiction 
to enter a judgment on a warrant of 
attorney note, and that a judgment so 
entered is protected by the full faith 
and credit clause, if it is valid in the 
State where it is rendered. Snyder v. 
Critchfleld, 44 Neb. 66; Teel v. Yost, 
128 N. Y. 387; Keith v. Kellogg, 97 Ill. 
147; Coleman v. Waters, 13 W. Va. 
278. And that, too, even though 
neither party is a resident of the 
State where it is rendered, and 
though neither was ever in it. Ran- 
dolph v. Keiler, 21 Mo. 557. But 
such a judgment entered by a protho- 
notary in a State where the defendant 
did not live undera statute of that 
State allowing it, the note itself not 
authorizing such a course, is a nul- 
lity. Grover & Baker Sewing Mach. 
Co. v. Radcliffe, 187 U. S. 287. And 
& judgment on a warrant of attorney 
note after it is paid is void for want of 
jurisdiction in the court as well as 
for fraud and may be collaterally 


v. Cunningham, 48 Fed.510. Andany 


- kind of fraud can be set up asa defense 


to a warrant of attorney judgment. 
Trebilcox v. McAlpine, 62 Hun, 317. 

1 D’Arcy v. Ketchum, 11 How. 165. 

2 Pennoyer v. Neff, 95 U. S. 714; 
St. Clair v. Cox, 106 U. 8. 350; Free- 
man v. Alderson, 119 U. S. 185; Wil- 
son v. Seligman, 144 U. S. 41. 

3 Bischoff v. Wethered, 9 Wall. 812; 
Galpin v. Page, 18 Wall., at p. 367. 

4 Public Works v. Columbia Col- 
lege, 17 Wall. 521; Hall v. Lanning, 91 
U. 8. 160. 

5 Sawin Admr. v. Kenny, 93 U.S. 
289; Hanley v. Donoghue, 116 U. S. 
1; Renaud v. Abbott, 116 U. 8, 277. 

® Thompson v. Whitman, 18 Wall. 
457; Knowles v. Gas Light & Coke Co., 
19 Wall. 58; Hill v. Mendenhall, 21 
Wall. 453; Hall v. Lanning, 91 U.S. 
160; German Savings & Loan Soc. v. 
Dormitzer, 24 Sup. Ct. Rep. 221. See 
Simmons v. Saul, 138 U. S. 439. 
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equivalent is putin. Nul téel record is not a proper plea to 
prove an attorney had no authority to appear,! and neither is nil 
debet a proper plea to a sister-State judgment.? So, too, where 
the recitation in a judgment of jurisdictional facts purports to 
give the evidence of those facts and the evidence really shows 
that the jurisdictional facts did not exist, the recitation is taken 
as disproved.* But a judgment of a court of record of a State 
against residents of that State is presumed to have been rendered 
after due service;‘ though where it appears from the record 
that the defendant was a non-resident, service on him in the 
State or appearance by him must be shown. 

So, a judgment against a sister-State corporation which was 
not doing business in the State where the judgment was rendered 
and did not have an office there, the judgment being obtained 
by serving the corporation’s president while he was in the State 
on other than corporate business, is one rendered without 
jurisdiction.® 

So, a judgment rendered against a corporation where there was _ 
collusion between the plaintiff and one who falsely represented 
himself as agent of the corporation for the purpose of service is 
rendered without jurisdiction.’ 

Neither strictly foreign judgments nor sister-State judgments 
will be enforced in a State court if the judgments are penal in 
the international sense, for the State court has no jurisdiction of 
actions on such sister-State judgments.’ And a State may, by 
statute, prevent its courts from having jurisdiction of actions 
brought by one foreign corporation against another on causes 


1 Hill v. Mendenhall, 21 Wall. 453. 

2 Mills v. Duryee, 7 Cranch, 481; 
Hampton v. McConnell, 3 Wheat. 234; 
Maxwell v, Stewart, 22 Wall. 77. 

8 Settlemier v. Sullivan, 97 U. S. 
444, 
4 Hale v. Tyler, 104 Fed. 757, at p. 
758; Travelers’ Protective Assn. v. 
Gilbert, 101 Fed. Rep. 46. 

5 Rand v. Hanson, 154 Mass. 87; 
12 L. R. A. 574 and note. 

6 Fitzgerald Const. Co. v. Fitzger- 
ald, 137 U. 8S. 98; Goldy v. Morning 
News, 156 U. 8.518. See Frawley, 


Bundy & Wilcox v. Penn. Casualty 
Co., 124 Fed. 259. So, a judgment 
rendered against a non-resident who 
was induced by false and fraudulent 
representations to come into the State 
so that he might be served there, is 
void. Dunlap v. Cody, 31 Iowa, 260; 
Jaster v. Carrie (Neb.), 94 No. Wes. 
Rep. 995. 

7 Rose v. No. West Fire & M. Ins. 
Co., 67 Fed. 439. 

8 Wisconsin v. Pelican Ins. Co., 
127 U. S. 265; Huntington v. Attrill, 
146 U. S. 657. 
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of. action — including sister-State judgments — accruing out of 
the State. 

While a divorce decree of a sister-State is in general entitled 
to full faith and credit under the United States Constitution and 
statutes,’ it is not entitled to any where the court had no juris- 
diction of the parties or of the res.* And this is true where it 
has no jurisdiction of the res, even though it acquired jurisdic- 
tion of the parties by their appearance.‘ This is so because in 
divorce matters jurisdiction of the subject-matter is esssential to 
a valid decree. 

The jurisdiction depends on the bona fide domicile of the 
parties and not their consent, and ‘ it is obvious that the inade- 
quacy of the appearance or consent of one person to confer 
jurisdiction over a subject-matter not resting on consent includes 
necessarily the want of power of both parties to endow the 
court with jurisdiction over a subject-matter, which appearance 
or consent could not give.’’® 

A judgment of a State court quieting title to real estate in the 
State made after service by publication is, however, protected by 
the United States Constitution because within the jurisdiction of 
the State court. So is a judgment against sureties on an 
appeal bond entered in the original case where the statute of 
the Territory authorizes it.’ 

But whether jurisdiction is founded upon the person being 
within the territory or upon the property being there, the judg- 
ment will be deemed valid only so far as that jurisdiction has 
attached and can legitimately extend. A judgment in attach- 
ment on service by publication will generally bind the property 
attached, for instance, but will not be evidence in another State 


1 Anglo-American Provision Com- 4 Andrews v. Andrews, 188 U. S. 


pany v. Davis Provision Company, 24 
Sup. Ct. Rep. 92 (advance sheets). 

2 Atherton v. Atherton, 181 U. S. 
155. 

3 Bell v. Bell, 181 U.S. 175; Streit- 
wolf v. Streitwolf, 181 U. S. 179; An- 
drews v. Andrews, 188 U. S. 14; 
German Savings & Loan Soc. v. Dor- 
mitzer, 24 Sup. Ct. Rep. 221. 


14; German Savings & Loan Soc. »v. 
Dormitzer, 24 Sup. Ct. Rep. 221. 

5 Andrews v. Andrews, 188 U. S. 
14, at p. 41; 

6 Arndt v. Griggs, 134 U. S. 816; 
overruling, in effect, Hart v. Sansom, 
110 U. 8. 151. 

7 Hopkins v. Orr, 124 U.S. 510. 
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of the justice of the demand sued on and will not be personally 
binding on the defendant.! 

Having thus seen that sister-State and foreign judgments rend- 
ered without jurisdiction are alike nullities and that sister-State 
judgments like foreign, have no extra-territorial lien and can be 
enforced by no extra-territorial execution, a word is necessary 
about those foreign judgments which are as conclusive as are 
sister-State judgments. 

Unless tainted. by fraud, the following strictly foreign judg- 
ments rendered by courts having jurisdiction are, by comity, as 
conclusive as sister-State judgments, to wit: ?— 

1. Judgments in rem adjudicating the title to a ship or other 
movable property within the custody of the court. 

2. Judgments which are not contrary to the policy of the 
law of the State which is asked to enforce them, and which 
affect the status of persons, among which judgments are de- 
crees confirming or dissolving a marriage. 

3. Judgments under which a person has been compelled to 
pay money (so far at least as to prevent him from having to 
pay again, or as to allow him to recover on a promise of in- 
demnity ). 

4. Judgments discharging obligations contracted in the for- 
eign country between citizens or residents thereof. 

Other foreign judgments are not on as sure a footing. For 
instance ‘‘the extra-territorial effect of judgments in per- 
sonam at law or in equity may differ, according to the 
parties to the cause. A judgment of that kind between two 
citizens or residents of the country, and thereby subject to 
the jurisdiction in which it is rendered, may be held conclusive 
as between them everywhere. So, if a foreigner invokes the 
jurisdiction by bringing an action against a citizen, both may 
be held bound by a judgment in favor of either. And if a 
citizen sues a foreigner, and judgment is rendered in favor of 
the latter, both may be held equally bound * * * 

‘*The effect which a judgment, purely executory, rendered 
in favor of a citizen or resident of the country, in a suit there 


1 Green v. Van Buskirk, 5 Wall. 2 Hilton v. Guyot, 159 U. S., at 
307; Green v. Van Buskirk, 7 Wall. pp. 167-168. | 
139. 
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brought by him against a foreigner, may be entitled in an action 
thereon against the latter in his own country — presents a more 
difficult question upon which there has been some diversity of 
opinion.”’ 1 

‘* When an action is brought in a court of this country, by a 
citizen of a foreign country against one of our own citizens to 
recover a sum of money adjudged by a court of that country to 
be due from the defendant to the plaintiff, and the foreign 
judgment appears to have been rendered by a competent court 
having jurisdiction of the cause and of the parties, and upon 
due allegations and proofs, and opportunity to defend against 
them, and its proceedings are according to the course of a civil- 
ized jurisprudence and are stated in a clear and formal record, 
the judgment is prima facie evidence, at least, of the truth of 
the matter adjudged; and it should be held conclusive upon the 
merits tried in the foreign court, unless some special ground is 
shown for impeaching the judgment, as by showing that it was 
affected by fraud or prejudice, or that by the principles of in- 
ternational law, and by the comity of our own country, it should 
not be given full credit and effect.’’ ? 

It is in regard to purely executory judgments in personam 
that the differences between strictly foreign judgments and 
sister-State judgments become of great practical importance. 
It is to them that what follows mainly relates, but it should 
always be remembered that those strictly foreign judgments 
which are held to be as conclusive as sister-State judgments, are 
such only by comity, — and hence the State legislature in any 
given State can at any time take away their conclusiveness 
there, — while sister-State judgments are by the Federal Consti- 
tution and statutes protected from State interference. 

2. DIFFERENCES. 


While a sister-State judgment may be a ‘‘ foreign judgment ’”’ 
within the meaning of those words in a State statute of limita- 
tions,’ there are very material considerations affecting sister-State 


1 Hilton v. Guyot, 159 U. S., at 2385; Gioe v. Westervelt, 116 Fed. 
pp. 170-171. 1017. 


2 Hilton v. Guyot, 159 U. S., at pp. 8 Marx v. Kilpatrick, 25 Neb. 107. 
205-206; Ritchie v. McMullen, 159 U.S. 
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judgments which do not protect strictly foreign judgments. 
Just what those are we must now endeayor to state. 

The first point of difference to emphasize is the one just noted 
that strictly foreign judgments have only the standing which 
comity gives them, while sister-State judgments have a consti- 
tutional status which makes comity immaterial. 

** No law has any effect of its own force beyond the limits of 
the sovereignty from which its authority is derived. The extent 
to which the law of one nation, as put in force within its terri- 
tory, whether by executive order, by legislative act, or by ju- 
dicial decree, shall be allowed to operate within the dominion of 
another nation, depends upon what our greatest jurists have been 
content to call ‘ the comity of nations.’ ’’! 

And ‘‘ comity in the legal sense is neither a matter of abso- 
lute obligation on the one hand, nor of mere courtesy and good- 
will upon the other. But it is the recognition which one nation 
allows within its territory to the legislative, executive or judicial 
acts of another nation, having due regard both to international . 
duty and convenience, and to the rights of its own citizens or of 
other persons who are under the protection of its laws.’’! 

Accordingly, judgments rendered in any foreign country by 
the laws of which our own judgments are reviewable on the 
merits are not entitled to full credit and conclusive effect when 
sued upon in this country, but are prima facie evidence only of 
the justice of the plaintiff’s claim; for international law is 
founded upon mutuality and reciprocity and does not require 
that we should recognize as conclusive the judgments of any 
country which does not give like effect to our own judgments.? 

But sister-State judgments are not at all dependent on comity 
for their standing. Instead they are protected by the Federal 
constitution and statutes. 

The second difference to note is that because sister-State 
judgments are protected by the United States constitution and 
statutes while foreign judgments are not, a sister-State judg- 
ment is conclusive evidence and a foreign judgment in general 
only prima facie evidence of the justice of the demand sued on. 


1 Hilton v. Guyot, 159 U. S., at pp. 163-4. 2 Hilton v. Guyot, 159 U. S113. 
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Werethe construction * * * toprevail, that judgments 
of the State courts ought to be considered prima facie evidence 
only, this clause in the Constitution would be utterly unimportant 
and illusory. The common law would give such judgments pre- 
cisely the same effect. It is manifest, however, that the con- 
stitution contemplated a power in Congress to give a conclusive 
effect to such judgments. And we can perceive no rational 
interpretation of the act of Congress, unless it declares a judg- 
ment conclusive when a court of the particular State where it is 
rendered would pronounce the same decision.’’! 

‘* What faith and credit, then, is given in the States to the 
judgments of their courts? They are record evidence of a 
debt, or judgments of record, to be contested only in such way 
as judgments of record may be; and consequently are conclusive 
upon the defendant in every State, except for such causes as 
would be sufficient to set aside the judgment in the courts of the 
State in which it was rendered. In other words, as has been 
said by a commentator upon the Constitution: ‘If a judgment 
is conclusive in the State where it is pronounced, it is equally 
conclusive, everywhere, in the States of the Union. If re- 
examinable there, it is open to the same inquiries in every other 
State. Story’s Com. 183.’ It is, therefore, put upon the foot- 
ing of a domestic judgment; by which is meant, not having 
the operation and force of a domestic judgment beyond the 
jurisdiction declaring it to be a judgment; but a domestic judg- 
ment as to the merits of the claim, or subject-matter of the 
suit.”’ ? 

‘*Cases may be found in which it is held that the judgment 
of a State court, when introduced as evidence in the tribunals 
of another State, are to be regarded in all respects as domestic 
judgments. On the other hand, another class of cases might 
be cited in which it is held that such judgments in the courts 
of another State are foreign judgments, and that as such, the 
judgment is open to every inquiry to which other foreign judg- 
ments may be subjected under the rules of the common law. 
Neither class of these decisions is quite correct. They certainly 


1 Mills v. Duryee, 7 Cranch, 481, at 2 McElmoyle v. Cohen, 13 Pet., at 
p. 485. p. 826. 
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are not foreign judgments under the Constitution and laws of 
Congress in any proper sense, because they ‘shall have such 
faith and credit given to them in every other court-within the 
United States as they have by law or usage in the courts of the 
State from whence’ they were taken, nor are they domestic 
judgments in every sense, because they are not the proper found- 
ation of final process except in the State where they were 
rendered. Besides they are open to inquiry as to the jurisdic- 
tion of the court and notice to the defendant; but in all other 
respects they have the same faith and credit as domestic judg- 
ments.’’ ! 

Under the provisions of the United States Constitution and 
statutes, sister-State judgments ‘‘ have the effect of being not 
merely prima facie evidence but conclusive proof of the rights 
thereby adjudicated, and a refusal to give them the force and 
effect in this respect which they had in the State in which they 
were rendered denies to the party a right secured to him by the 
Constitution and laws of the United States.’’? While, as we . 
have seen, certain strictly foreign judgments are given con- 
clusive effect, such judgments are in general only prima facie 
evidence. 

Another way of stating the same difference is to say that in 
general strictly foreign judgments are and sister-State judgments 
are not re-examinable on the merits.‘ Still another way of 


1 Christmas v. Russell, 5 Wall. 290, conclusive effect when suit is brought 
at p. 305. thereon against stockholders in 


2 Huntington v. Attrill, 146 U. S. 
685-6. 

The conclusiveness attaching is 
the conclusiveness which the judg- 
ment has in the State where it was ren - 
dered. Hence a judgment in personam 
against a corporation, which by the 
law of the State where it is rendered is 
a binding adjudication on the stock- 
holders as to the liability of the cor- 
poration in an action against the stock- 
holders of the corporation to recover 
in satisfaction of the judgment an 
amount not to exceed the par value of 
their stock, must be given the same 


another State. Hancock Natl. Bank v. 
Farnum, 176 U. S. 640; Whitman v. 
Oxford Natl. Bank, 176 U. S. 559. But 
see Finney v. Guy, 189 U. 8S. 335, 
where the law of the State where the 
judgment was recovered was peculiar. 

3 Hilton v. Guyot, 159 U.S. 113. 

4 Of course, sister-State judgments 
of voluntary nonsuit are not conclu- 
sive on the merits, but judgments of 
retraxit are. U.S. v. Parker, 120 U.S. 
89; Gardner v. Mich. Cen. R. Co., 150 
U. S. 349; Haldeman »v. U. S., 91 U.S. 
584; Jacob v. Marks, 182 U. S. 583, at 
pp. 593-4. Judgments by default, 
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stating it is to say that in general strictly foreign judgments do 
not, but sister-State judgments do, merge the causes of action on 
which they are recovered.1 

The third point of difference between sister State and strictly 
foreign judgments lies in the fact that in general the former are 
not, and the latter are, impeachable for fraud. 

To what extent strictly foreign judgments are impeachable for 
fraud in obtaining them is an unsettled question. ‘‘ There is no 
doubt that both in this country, and in England, a foreign judg- 
ment may be impeached for fraud.’’ ? 

In England, foreign judgments may be impeached if procured 
by false and fraudulent representations and testimony of the one 
recovering them, even if the same question of fraud was pre- 
sented to and decided by the foreign court.* But in this coun- 
try the point seems never to have been authoritatively decided, 
and it is a question whether any fraud would impeach a foreign 
judgment unless it was extrinsic to the matter tried in the 
cause. In other words in this country the rule about domestic 
judgments might be followed in the case of foreign judg- 
ments.‘ In Hilton v. Guyot® the United States Supreme 
Court dodged the question, even the dissenting judges 
doing so, at page 234. No doubt the doctrine about comity 
applied in Hilton v. Guyot would make impeachable for fraud 
in obtaining them all judgments of courts of those countries, 
such as England, which hold our own judgments to be impeach- 
able for such fraud. 


however, are as conclusive as those 8627. See Burnham v. Webster, 2 
where parties appear. Last Chance Ware, 240; s.c. Fed. Cas. 2, 178. 


Min. Co. v. Tyler Min. Co., 157 U. S. 
683. So, a judgment entered by a 
clerk of a court of record under a 
statute authorizing him to do it, isa 
judicial proceeding protected by the 
Constitution. Fred Miller Brewing 
Co. v. Capital Ins. Co., 111 Iowa, 590; 
s.c. 82 N. W. 1028. 

1 New York &c. R. Co. v. Mc- 
Henry, 17 Fed. 414; Lyman v. Brown, 
2 Curtis C. C. 559; s. c. Fed. Cas. 


2 Hilton v. Guyot, 159 U. S. at p. 
206 ; 

% Abouloff v. Oppenheimer, 10 Q. 
B. D. 295; Vadala v. Lawes, 25 Q. B. 
D. 310; Crozat v. Brogden (1894), 2 
Q. B. 30. 

* U.S. v. Throckmorton, 98 U. 8S. 
61; Vance v. Burbank, 101 U. 8.514; 
Steel v. Smelting Co., 106 U. S. 447; 
Moffat v. U. S., 112 U. 24; U.S. 0. 
Minor, 114 U. S. 233. 

5 159 U. S., at p. 210. 
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That sister-State judgments are not impeachable for any fraud 
which was matter of defense in the original action is unques- 
tioned and unquestionable; and many courts go so far as to say 
that they are in no event impeachable for fraud. 

But certain well considered cases lay down the rule that even 
to a sister-State judgment fraud is a good defense at law, if it 
be good ground for defending against at law, or impeaching, the 
judgment in the State where it was rendered; ! and as by the 
Federal statutes a sister-State judgment is given in another State 
only the faith and credit which ‘* by law or usage ’’ it has in the 
State where it was rendered, and as the first sentence of the full 
faith and credit clause of the United States Constitution, if self- 
executing, cannot reasonably be construed to go farther than 
that, these cases would seem to be on principle right.2__ In any 
event, of course, ‘‘ Fraud practiced in the recovery of a judg- 
ment cannot be pleaded in an action on the judgment, prosecuted 
in another State, unless such defense could be made in the courts 
of the State where the judgment was rendered.’’* 

It should also be remembered that equity may enjoin action 
on a sister-State judgment because of fraud,‘ and that therefore 
in any State where equitable defenses may be set up in actions 
at law, such fraud will be a complete equitable defense in an 
action at law if because of it equity would enjoin the action.’ 
This, of course, is because equity would give a remedy in the’ 
State where the judgment was recovered, and therefore the 
judgment is given as much effect abroad as it would be given at 
home. 

Except where fraud would be a defense to the judgment in an 
action at law brought on it in the State where the judgment was 


1 Warrington v. Ball, 90 Fed. 465; 
Ball v. Warrington, 108 Fed. 472; 
Chadron Bank v. Anderson, 6 Wyo. 
518; 48 Pac. 197. See Chadron Bank 
v. Anderson, 7 Wyo. 441; 53 Pac. 280; 
Amer. Natl. Bk. v. Supplee, 115 Fed. 
657. 

2 See Union & Plauter’s Bank v. 
City of Memphis, 111 Fed. 561, at p. 
572. 


5 Barras v. Bidwell, 3 Wood (U. S.), 
5, headnote. 

4 See U. S. v. Throckmorton, 98 
U. S. 61. 

5 Ward v. Quinlivin, 57 Mo. 425; 
Babcock v. Marshall, 21 Tex. Civ. App. 
145; Jaster v. Currie (Neb.), 94 No. 
West, 995; Dobson v. Pearce, 12 N.Y. 
156; Rogers v. Gwin, 21 Iowa, 58. 
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rendered, or where equity would enjoin action on the judgment 
because of fraud and the action is brought in a State where 
equitable defenses can be interposed in an action at law, it 
remains true that fraud is no defense to an action at law on a 
sister-State judgment.!_ Except in those cases you can no more 
attack a sister-State judgment for fraud in an action at law on 
it than you can correct in that action a mistake in such judg- 
ment, but must either resort to equity or else take direct pro- 
ceedings in the court where the judgment was rendered.? 

The exceptions, however, establish the correctness of the 
dictum in Cole v. Cunningham,* where the court, by Fuller, J., 
says of the full faith and credit clause: ‘* This does not prevent 
an inquiry into the jurisdiction of the court in which a judg- 
ment is rendered to pronounce the judgment nor into the right 
of the State to exercise authority over the parties or the subject- 
matter, nor whether the judgment is founded in nor impeachable 
for a manifest fraud.”’ 

There is one other striking difference between sister-State and 
strictly foreign judgments, namely, that in the absence of a 


treaty or United States statute to the contrary, a State may. by 
siatute, prohibit any action in its courts on strictly foreign judg- 
ments;‘ but except where one foreign corporation is suing 
another on a sister-State judgment, or except where the sister- 
State judgment is penal in the international sense,® a State can- 
not absolutely prohibit action on sister-State judgments because 


1 Christmas v. Russell, 5 Wall. 290; 
Maxwell v. Stewart, 22 Wall. 77; Alli- 
son v. Chapman, 19 Fed. 488; Union 
Trust Co. v. Rochester, 29 Fed. 609; 
Barras v. Bidwell, 3 Woods (U.S.), 
5. See Mitchell v. First National Bank 
of Chicago, 180 U.S. 471; Nougue v. 
Clapp, 101 U. S. 551. 

But a trustee in bankruptcy may 
resist successfully a claim founded on 
a judgment founded upon no real debt 
and procured through the collusion of 
the bankrupt and the judgment cred- 
itor. Chandler v. Thompson, 120 Fed. 
940. 

2 Dunlap v. Byers, 110 Mich. 109; 


Mooney v. Hinds, 160 Mass. 469; Has- 
sell v. Hamilton, 33 Ala. 280; Harter 
v. Shull (Colo. App.), 67 Pac, 911; 
Ambler v. Whipple, 139 Ill. 311. See 
on erroneous judgments: Wood v. 
City of Mobile, 107 Fed. Rep. 846. 

3 133 U. S. 107. at p. 112. 

4 Just as Texas did before its an- 
nexation to the U.S. Wilson v. Tun- 
stall, 6 Tex.222. See Bacon v. How- 
ard, 20 How. 22. 

5 Anglo-American Provision Co. v. 
Davis Provision Co., 24 Sup. Ct. Rep. 
92 (advance sheets). 

6 Wisconsin v. Pelican Ins. Co., 127 
U. 8. 265. 
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of the Federal Constitution and of the statutes of May 26, 1790, 
and March 27, 1804.! 

While one State may fix a reasonable limitation period for 
bringing actions in its courts on sister-State judgments,? and 
the United States courts will follow the State court’s construc- 
tion of State statutes of limitation ® even to the extent of enforc- 
ing a State denial of the defense of the statute of limitations to 
a foreign corporation having a local agent, office and property,‘ 
statutes of limitation are ‘* acts limiting the time within which 
proceedings shall be commenced in a court of justice’’ > and no 
statute is a statute of limitation unless a reasonable time is given 
a party by it in which to sue on his cause of action. Unless, 
therefore, a State allows a reasonable time to citizens of other 
States for bringing suit in its courts on those sister-State judg- 
ments which are not penal in the international sense, it violates 


the United States Constitution and statutes.’ 


1 Christmas v. Russell, 5 Wall. 290; 
Keyser v. Lowell, 117 Fed. 400. See 
note 7, pp. 366-367, post. 

2 McElmoyle v. Cohen, 13 Peters, 
312. 

3 Harpending v. The Dutch Church, 
16 Pet. 455; Moores v. Nat’l Bank, 
104 U. 8. 625; Bauserman v. Blunt, 
147 U. S. 647; Campbell v. City of 
Haverhill, 155 U. S. 610; Hanchett v. 
Blair, 100 Fed. 817. 

4 Tioga R. Co. v. Blosburg & Corn- 
ing R. Co., 20 Wall. 137. 

5 Battle v. Shiver, 39 Ga. 405, at 
pp. 408-9. 

6 Christmas v. Russell, 5 Wall. 290; 
Keyser v. Lowell, 117 Fed. 400; Sohn 
v. Waterson, 17 Wall. 596; Dodge v. 
Coffin, 15 Kan. 277; Price v. Hopkin, 
18 Mich. 818; Osborn v. Jaines, 17 
Wisc. 592; Auld v. Butcher, 2 Kas. 
1380; Scarborough v. Dugan, 10 Cal. 
805. 

7 Christmas v. Russell, 5 Wall. 290, 
which overruled by necessary implica- 
tion the case of the Bank of the State 
of Alabama v. Dalton, 9 How. 522. 
See Keyser v. Lowell, 117 Fed. 400. 


The case of Anglo-American Provi- 
sion Co. v. Davis Provision Co., 24 
Sup. Ct. Rep. 92 (advance sheets) 
holds that foreign corporations may be 
denied action in a State on sister-State 
judgments held by them, because they 
are not “ citizens’’ entitling them to 
the privileges and immunities of such 
within the Constitution, and hence a 
State may restrict their right to sue in 
its courts. This leaves Christmas v. 
Russell still the law where a citizen of 
one State of the Union sues in another 
on a sister-State judgment, but it per- 
mits a State to force foreign corpora- 
tions to sue on sister-State judgments 
in the United States’ courts or not at 
all. No doubt the decision will not 
have far-reaching practical effect be- 
cause the foreign corporations will 
doubtless assign sister-State judg- 
ments to citizens for action on them 
in those jurisdictions where the as- 
signee may sue in his own name, and 
in other jurisdictions the assignee may 
sue in his own name if in the State 
where the judgment was recovered and 
assigned the assignment carries the 
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Some States have, by statute, given foreign judgments the 
same force as sister-State judgments,! but even in those States 
the difference above pointed out still exists, for the statute 
giving foreign judgments the same force as sister-State judg- 
ments can be expressly or impliedly repealed like any other 
statute, and the foreign judgment, therefore, is protected only 
by favor, while the sister-State judgment is protected by right. 
Certainly, in any State, those judgments now held to be only 
prima facie evidence of the demands on which they are 
recovered can be made by statute no evidence at all. 


3. ConcLusion. 


We have thus seen that the principal distinctions between 
sister-State and strictly foreign judgments when sued on in the 
courts of any State of the United States are: — 

1. That sister-State judgments must have full faith and credit 
given to them by virtue of the Federal Constitution and statutes, 
whereas strictly foreign judgments rest wholly on comity. 

2. That in consequence, sister-State judgments rendered by 
courts having jurisdiction are conclusive evidence of the justice 
of the demand recovered on, i. e., are not re-examinable on the 
merits, whereas strictly foreign judgments are only prima facie 
evidence except where comity has dictated a different rule. 

3. That strictly foreign judgments are impeachable for 
fraud — perhaps even for fraud which was matter of defense, in 
the action in which the judgment was recovered — whereas 


legal title (see note 2, p. 353, ante. It 
is submitted that the easily understood 
but illogical exception to Christmas v. 
Russell established by Anglo-American 
Provision Co. v. Davis Provision Co., 
will not be extended to actions on 


statement in the Provision Co. case 
that the Constitution does not require 
a State to provide a court for a foreign 
corporation to sue another ona sister- 
State judgment—a statement sup- 
ported by no authority that considers 


judgments brought by other than for- 
eign corporations; for Christmas »v. 
Russell is too sound a decision to be 
abandoned orexplained away. Anglo- 
American Provision Co. v, Davis Pro- 
vision Co. will simply take its place 
with Wisconsin v. Pelican Ins. Co., 
127 U. S. 265, as a limited exception 
to a general rule. The dangerous 


the fall faith and credit clause — will 
surely not be extended to cover the 
case of private individuals, as it could 
only be so extended by confining the 
doctrine of Christmas v. Russell to 
cases brought on sister-State judg- 
ments in the Federal courts. 
1 Jones v. Jamison, 15 La. An. 35. 
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sister-State judgments are not impeachable for fraud which was 
matter of defense in the original action or for any other fraud 
which would not be a defense at law or ground for interference 
in equity if the judgment were sued on in the State where it was 
recovered. 

4. That the holder of a foreign judgment may be denied by 
State statute any action whatever on it in any State court, but if 
the holder of a sister-State judgment is not a foreign corporation 
and the judgment held is not penal in the international sense, 
such holder must be allowed a reasonable time in each State in 
which to sue on his judgment. 

Congress in its wisdom may establish other distinctions. For 
instance, it might provide that the effect of recovering a personal 
judgment in one State and duly authenticating it should be that 
execution issued on it in that State could beJevied in another 
State; that without the issue of an execution on it, it could be 
made a lien on land in another State by filing a transcript of it 
in that other State with some designated officer; and that even | 
scire facias might lie on it in another State. In an early case, 
Washington, J., considered these very propositions, and concluded 
that while Congress had not provided for these effects it could 
provide for them at any time if it saw fit. 

‘¢ But there is no doubt in our mind that Congress may give 
to the judgments of one State all the effect which it is com- 
plained may follow the rule laid down by the court, and we con- 
fess that we can see no good reason why such an effect may not 
in part be given. Why ought not an execution to issue upon a 
judgment rendered in one State against the persen and effects 
of the defendant found in any other? It is unnecessary, how- 
ever, to moot the policy of the measure, which must rest with 
Congress in its wisdom to adopt, if it should seem right to that 
body so to 1 

It would seem that the proper reading of Article IV, Sec 1, 
and the right construction of the word ‘‘ thereof ’’ at the end 
of it,? justifies Washington, J.’s, dictum. Madison’s hopes of 
the full faith and credit clause were therefore realized, for he 


1 Washington, J., in Green v. Sar- 2 See Story on Constitution, § 1312- 
miento, 8 Wash. C. C., at p. 27. 1813. 
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stated to the Constitutional Convention that ‘‘ he wished the 
legislature might be authorized to provide for the execution of 
judgments in other States under such regulations as might be 
expedient.” ! 

So, too, the different States could make sister-State judg- 
ments liens and allow executions on them without suit. 

So, too, it is submitted, Congress could make the decree in a 
suit affecting real property in another State from the one where 
the suit is brought, effective from the bringing of the suit by 
making the suit a lis pendens as against persons dealing with 
the property, either with or without record notice of /is 
pendens. 

But, since 1804, Congress has not legislated on the subject, 
and its powers, except as exercised in the acts of May 26, 
1790, and March 27, 1804, are latent, and are likely to remain so. 

While the States can increase the differences between sister- 
State and foreign judgments, they can also increase their like- 
nesses, viz., by making strictly foreign judgments as conclusive 
as sister-State judgments and as unimpeachable for fraud and 
by establishing for them the same statutes of limitation, etc. 

But there is one thing which neither Congress nor the States 
can do — and that is the most important fact of all —they can- 
not make a valid personal judgment out of one recovered after 
service by publication only, and no appearance. This is so, 
even though the State statute expressly says the judgment so 
recovered shall be valid as a personal one.? This is so because 
other provisions of the Federal Constitution stand in the way, 
the States-being forbidden by the Fourteenth Amendment which 
provides ‘‘nor shall any State deprive any person of life, liberty 
or property without due process of law,’’ and the United 
States being forbidden by the similar provision in the Fifth 
Amendment.® 


1 5 Elliott’s Debates, p. 488; 3. Doc. revive a personal judgment against a 
Hist. of Const. of U. S. (Dept. of non-resident defendant where service 
State, 1900), p. 635. under the scire facias is made by 

? Dunham v. Dunham, 57 Ill. App. publication, simply keeps alive the 
475. local lien and does not raise the bar of 

8 Pennoyer v. Neff, 95 U.S., at pp. the statute of limitation of the lex fori. 
733-4.. That is why a scire facias to Owens v. Henry, 161 U. S. 642. 
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For the same reasons, neither Congress nor the States can 
make a judgment rendered without jurisdiction binding. 

Since to make a judgment obtained by service by publication 
a valid personal judgment, and since to make a judgment 
rendered without jurisdiction effective, would both deprive 
persons of property without due process of law (and hence 
they are forbidden by the Federal Constitution) there is nothing 
to be dreaded by any but foreign corporations from the action 
of Congress and the States on judgments. 

The beneficial effect of article IV, section 1, of the Federal 
Constitution and of the acts of May 26, 1790, and March 27, 
1804, is too manifest to require eulogy. 


Gro. CostiGan, JR. 
DENVER, CoLo. 
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THE RESPONSIBILITY OF A CHILD FOR ITS TORTS 
OR WRONGS.! 


In order to cover the field suggested in this title, the respon- 
sibility of a child in criminal actions ought also to be briefly 
reviewed, but as the scope of this paper is already greater than 
it is possible to exhaust within a reasonable period of time, it 
will have to be confined, in its main features, strictly to the sub- 
ject of civil actions for damages, for torts or wrongs committed 
by children. 

The theory of the law, on the maxim that there is no wrong 
without a remedy, is, that, whether a child is responsible for its 
acts, or not, from a psychological point of view, or, as we 
lawyers term it, is sui juris, nevertheless whatever damage re- 
sults from its torts, must be compensated for by it — the same 
as holds true of a lunatic, for example —as the active source of 
the injury done. The law, however, goes further than merely 
holding the child responsible in what are termed compensatory 
damages, that is to say, compensation for the actual damages 
proved, but in case the further element of sufficient intelligence 
to comprehend the consequences of its acts, and, therefore, in- 
tent, and, inferentially, malice, can be proved, even exemplary 
or punitive damages may be recovered in addition to mere com- 
pensation for the injury inflicted. 

Both at common law and by statute, the age of the child has 
an important bearing on the question of intent, or malice, and 
this applies to torts, as well as to crimes, the distinction between 
which it is sometimes difficult to draw, as for many torts, where 
the element of intent is present, also criminal actions will lie; 
the distinction being simply that in civil actions for torts or 


1 Read before the Society of Medi- West Forty-third street, New York, 
cal Jurisprudence on January llth, by THkroporE SutTrRo, of the New 
1904, at the Academy of Medicine,17 York Bar, President of the Society. 
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wrongs the object is damages, whereas the object of a criminal 
proceeding is only to punish the offender in the name of the 
people. 

According to the Penal Code of the State of New York,! a 
child less than seven years of age is conclusively presumed to be 
incapable of committing a crime ; between the ages of seven and 
twelve, it is also presumed to be incapable of committing a crime, 
but the presumption in the latter case is not conclusive, and the 
burden of proof is on the prosecution to establish that the child 
comprehended the consequences of its acts. After the age of 
twelve, there is no presumption on behalf of the child, but it is 
responsible for its acts, the same as an adult. This classification 
is based to a large extent on the common law, and in general is 
applicable also, though not controlling, in civil actions against 
children for their torts where it is sought to recover more than 
compensatory damages, that is, punitive or exemplary damages. 

The subject, therefore, naturally divides itself into the two 
general topics of the responsibility of the child in compensatory 
and in punitive damages, and I shall first consider it with refer- 
ence to the question of 


I. Compensatory DAMAGES. 


In January, 1902, I was retained by a physician on behalf of 
one of his patients, to commence an action for damages by 
reason of an assault and battery alleged to have been committed 
upon her by a child (a boy) aged nine years at the time 
of the alleged offense. After an investigation of the matter, I 
concluded to commence an action against the boy himself. I 
found that not only members of the bar, but of the bench, 
when the case came to trial, expressed surprise that an action 
should be brought in this manner against the boy directly. It 
is therefore excusable that laymen should labor under the same 
misapprehension which the profession, and even the bench to a 
certain extent, seem to have been laboring under, that an actiou 
for a wrong, or, in professional parlance, a tort, ought to be 
brought either against the parents of the child, or its guardian, 


1 Sections 18 and 19. 
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or in some other way than against the child personally. As a 
matter of fact, however, no action whatsoever lies for a tort 
of this kind against any one, except the child directly, regarding 
which the law is so well settled that it admits of no doubt. 

The law on this subject was well stated in the case of Schloss- 
berg v.Lahr,! by Judge Van Brunt, in the following language : — 

‘¢ There is no case in the courts of this State which holds that 
both the infant and the parent are liable for the trespasses 
of a minor child.’ * * * 

And in Tift v. Tifft,? where defendant’s infant daughter set 
his dog on plaintiff’s hog, killing it, the court held that the de- 
fendant was not liable for the act of his child; that the plaintiff 
must look to the child. 

The facts in this case so well illustrate this principle that it 
will be both interesting and useful to quote them in detail. 
The case came up on error to the highest court in the State 
of New York, at that time (1845) the Supreme Court sitting at 
Albany, from the Rensselaer Common Pleas : — 

‘¢ Simon Tifft sued John Tifft in trespass before a justice, and 
declared as follows: ‘ The plaintiff in this cause declares against 
the defendant in this cause in action of trespass as follows, to 
wit, that on or about the 3d day of August, 1843, the plaintiff 
in this cause was owner of a certain swine, in the town of 
Nassau and in said county, of great value, to wit, worth $15, 
and the said defendant or his family did then and there beat 
and wound and set his dog on said swine in such a cruel and un- 
lawful manner that the said swine soon died. Also for various 
other swine unlawfully beat, wounded and killed, by his, the 
defendant’s family and dog, in each and every day from the 
26th day of September, 1837, up to this date (26th September, 
1843) in the place above stated, for which the plaintiff brings 
this suit and claims $100.’ The defendant pleaded the general 
issue. On the trial the plaintiff proved that his hog got into 
the defendant’s lot; the defendant’s daughter came out with 
the defendant’s dog, and said ‘ Stuboy’; the dog immediately 
fell upon the hog, and after chasing and worrying the hog about 


1 60 How. Pr. 450 (N. Y.). 2 4 Denio, 175 (N. Y.). 
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fifteen minutes, the hog laid down and died. The defendant 
objected to proof of what his daughter said to the dog, unless 
the defendant was present, but the evidence was received. After 
proving the value of the hog, the plaintiff rested. The defend- 
ant moved for a nonsuit ‘ on the ground of the insufficiency of 
the declaration for not alleging that the dog was a malicious 
animal and the defendant had knowledge of it; and that Ursula 
Tifft (the daughter) should be impleaded with the defendant; 
that the action should be case instead of trespass.’ Over- 
ruled. The defendant then called and examined several 
witnesses. There was no proof that the defendant was present 
or that he directed, or had in any way approved of what his 
daughter did; nor was there any proof that the dog was a mis- 
chievous animal; but, on the contrary, the only witness who 
spoke on the subject said he had not seen the dog commit any 
depredations, and that he was not a savage dog. After taking 
three days for consideration, the justice rendered judgment for 
the plaintiff for $6.04 damages besides costs. On certiorari the 
Common Pleas affirmed the judgment.’’ 

Chief Justice Bronson, speaking for the court, says: — 

«* The defendant was not answerable for the act of his daugh- 
ter, done in his absence, and without his authority or approval; 
but the daughter, whether an infant or not, was answerable for 
her own trespass.’”” * * * ‘* There was no room for a mis- 
take about the facts in this case; and they fell far short of 
making out a cause of action against the defendant. There was 
a total defect of evidence upon some of the most material points. 
The justice undoubtedly decided wrong upon a point of law. He 
must have held that the defendant was answerable for the tres- 
pass of his daughter or his dog, without proving anything whatever 
beyond the fact that the girl or the animal did the wrong.”’ 

Accordingly in the case within my own experience, above 
mentioned, the boy, defendant, was sued not only for compen- 
satory damages, but also, on evidence to my satisfaction, of 
intent on his part, for vindictive or punitive damages. It 
was on this theory that the case was tried. The facts, in brief, 
were that the boy was charged with having committed an assault 
and battery upon his governess, a rather slight person, who, at 
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the time of the assault was thirty-eight years of age, unmarried, 
and who had prior to that time always been in good health. 
The boy suddenly jumped on the back of the governess, while 
she was about to give him and his still younger sister a bath, as 
it was her duty, and pulled her shoulders down backwards, and 
struck her and otherwise assaulted her, so that she fainted. 
Immediately after this assault a well defined case of hysteria 
major, as the experts termed it on the trial, developed in the 
woman. Her hysterical condition was so manifest on the trial 
that while there was some doubt apparently in the mind of the 
court, and clearly in the minds of the father of the child, and 
of his counsel, about its genuineness, and they were inclined to 
believe that she was malingering — before the close of the trial, 
not only the court and jury, but the opposing side appeared to 
be quite convinced that the woman was really suffering with 
this disease in an extreme degree. The only question of doubt 
that remained on this point was whether the boy could have 
committed an assault sufficient to have produced this effect. 
The boy was even at the time of the trial, when he was twelve 
years of age, the assault having been committed three years 
prior thereto, rather delicate in appearance and rather under- 
sized for his age. The defense tried to show by calling a 
physician, who is well known in the city of New York as a 
student of physical development, and an expert on that subject, 
that the result, which we claimed, could not possibly have been 
produced by a child of his calibre. Yet the fact remained that 
the woman was absolutely healthy before this occurrence, and 
immediately subsequent thereto became a physical and nervous 
wreck. Eminent alienists who were consulted by me, and some 
of whom appeared as experts on the trial —three of them dis- 
tinguished members of this society — stated it as their positive 
belief that the condition of this woman was undoubtedly 
due to this assault. It was established as a medico-legal 
proposition that a case of hysteria major could develop, 
not necessarily predicated upon the amount of force 
or violence used, but upon the suddenness and unex- 
pected nature of the attack, provided it was coupled 
with fear and great apprehension on the part of the person 
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attacked, which was precisely our case. The plaintiff claimed 
that she felt after the assault as if her back was breaking in two, 
as if her head was severed from her body and rolling on the 
floor and that she was afraid that she was going to die, and gave 
other testimony, which time precludes me from citing, establish- 
ing conclusively that it was not the assault itself, but the shock 
and fear connected with it, which were the main elements in 
producing her condition. The difficulty, however, of the case, 
consisted in convincing the jury — twelve laymen — that such a 
slight child could produce an injury of this kind, and to over- 
come their prejudice against a judgment being entered, as it would 
have been entered in this case, against the child itself. There 
were two trials and on each trial the jury stood about evenly 
divided, in other words, they disagreed, the first trial lasting six 
days, and the second trial lasting eight days. Before a third 
trial could take place, the condition of the plaintiff became such 
that I concluded that it would be impossible to subject her to 


the excitement and hardship of another similar protracted ordeal . 


in court, which, in itself, in cases of hysteria, tends to aggravate 
the disease — and as the other side made overtures of settlement, 
I finally concluded that in the interest of my client, though at a 
great personal sacrifice on my part, the only resource that was 
left would be to secure her a small fund with which to endeavor 
to alleviate, and, if possible, cure her ailments, however inade- 
quate and unsatisfactory, from the point of view of compensa- 
tion, the sum which she received appeared to be. 

At the first trial, the court ruled out all evidence on our part, 
tending to show sufficient intelligence on the part of the boy, to 
demonstrate that the assault was committed with intent and 
malice. On the second trial the court took a different view, and 
charged the jury, on this point, in accordance with well estab- 
lished principles of law, to which I shall recur later on. 

I have taken this case as an illustration, as it is one within 
recent and actual experience, and attracted a good deal of at- 
tention and discussion, not only because of the doubt in the 
minds of the public whether such an action could be brought 
directly against a child at all, but also as to whether so young a 
child ought to be held responsible for such acts. I have neither 


XUM 


| 

| 

q 

YUM 


XUM 


RESPONSIBILITY OF A CHILD FOR ITS TORTS OR WRONGS. 377 


the time nor the inclination to discuss this ethical side of the 
question, as it does not concern me in my professional capacity, 
and I am speaking to professional men. With reference to the 
special case, which I have mentioned, certainly some redress 
should have been obtained by the unfortunate woman who, I am 
absolutely convinced, was brought to the terrible condition in which 
I found her through the wrongful act of this boy, and as the law 
now stands, there was no civil remedy, except an action directly 
against the boy. Whether other remedies should be devised 


through statutory provisions, in derogation of the common law - 


right to bring such an action, is an interesting subject for con- 
sideration, and I shall revert to it briefly further on. 

It would lead too far to review or even mention all the cases in 
which actions have been brought against children in this country 
alone, for torts or wrongs, in the civil courts, but among them 
I may mention briefly as examples a few of the more noted 
ones : — 

In Eckstein v. Frank, an infant was held liable in tort for 
fraudulently obtaining goods on credit. The court, in its 
opinion, quotes the following statement of Lord Chancellor 
Cowper : — 

‘‘Tf an infant is old and cunning enough to contrive and 
carry out a fraud, he ought to make satisfaction for it.”’ 

In Conklin v. Thompson,’ an action was sustained against an 
infant fourteen years of age to recover the value of a horse, 
which died of sudden fright caused by the explosion of a fire 
cracker thrown under him by the defendant. 

In Conway v. Reed,’ a boy twelve or thirteen years of age 
was held liable for carelessly and negligently shooting plaintiff 
with a gun. 

In Peterson v. Haffner,‘ an infant between thirteen and four- 
teen years old, who threw some mortar at the head of a boy, 
and a piece flew off and hit another boy in the eye, causing the 
loss of the eye, was held liable, although no anger or intent to 


injure was shown. Infancy was pleaded as a defense, but it was 
held not to be good. 


1 1 Daly, 334 (N. Y.). 3 66 Missouri, 346. 
2 29 Barb. 218 (N. Y.). 4 59 Indiana, 130. 
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Bullock v. Babcock,! was an action where defendant, who was 
about twelve years old, shot (apparently by accident) a school- 
mate in the eye, causing blindness. It was held that infants are 
liable in the same manner as adults, for torts, and where the 
injury is not the result of unavoidable accident, though the 
blame be very slight, the sufferer is entitled to recover the 
damages suffered. 

The case of Campbell v. Stakes,’ decides that an action of 
trespass may be maintained against an infant for driving a mare 
with such violence, and otherwise cruelly treating her, that she 
died. 

Hutching v. Enger,® holds that a child six years of age is 
liable in damage for breaking and entering the plaintiff's 
premises and destroying his shrubbery and flowers. 

It may therefore be assumed to be a fully established principle 
that, irrespective of intent or malice, a child, no matter how 
immature, is held responsible in compensatory damages for the 
consequences of its wrongful acts, simply because there ought to. 
be some remedy in the hands of the injured person; and a judg- 
ment against a child, based on this principle, cannot be regarded 
as any determination as to the mental responsibility of the child 
from a medical point of view. It is simply that the resulting 
injury is to be made good by visiting it upon the active cause, 
the same as it would be, as already stated, in the case of a lunatic 
or other incompetent. As illustrative of this principle, the 
leading case of Williams v. Hays, may be mentioned. It dis- 
cusses this principle fully from every point of view, and reviews 
incidentally the liability of infants for their torts. 

The defendant in that case was sailing a vessel, and was over 
two days constantly on duty, and then becoming exhausted went 
into his cabin, leaving the vessel in charge of the mate and crew; 
the mate found the rudder broken and useless; he so informed 
the defendant, who, however, refused to believe the vessel in 
trouble, and refused the assistance of tugs, the masters of which 
told him that his vessel was drifting on shore. The result was 
that the vessel did drift on shore, and became a total loss. The 


1 3 Wend. 391 (N. Y.). 3 17 Wisconsin, 280. 
2 2 Wend. 187 (N. Y.). 4143 N. ¥. 442. 
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defendant claimed that from the time he came into his cabin until 
he found himself on shore, he was unconscious and did not know 
what had occurred; that in fact he was from some cause insane 
and therefore not responsible for the loss of the vessel, for which 
the action was brought against him. It was held, that not- 
withstanding this defense, the defendant was responsible 
for the loss. The question involved in the case was whether 
a person to all intents and purposes non compos mentis, 
was liable for his negligent acts. It was taken for granted that 
he would have been responsible for his active torts. It pushed 
the principle of responsibility to an extreme in holding that 
such a person is liable for the consequences even of his negli- 
gence. 

A few quotations from the opinion in that case will put the 
proposition here enunciated in a clearer light than any language 
of my own. Judge Earl, in speaking for the Court of Appeals, 
says: 

‘¢ The important question for us to determine then is whether 
the insanity of the defendant furnishes a defense to the plaintiff’s 
claim, and I think it does not. The general rule is that an 
insane person is just as responsible for his torts as a sane person, 
and the rule applies to all torts, except perhaps those in which 
malice and, therefore, intention, actual or imputed, is a neces- 
sary ingredient, like libel, slander and malicious prosecution. In 
all other torts, intention is not an ingredient, and the actor is 
responsible, although he acted with a good and even laudable 
purpose, without any malice. The law looks to the person 
damaged by another and seeks to make him whole, without 
reference to the purpose or condition, mental or physical, of 
the person causing the damage. 

‘¢ There can be no distinction as to the liability of infants and 
lunatics, between torts of nonfeasance and of misfeasance — 
between acts of pure negligence and acts of trespass. The 
ground of the liability is the damage caused by the tort. That 
is just as great whether caused by negligence or trespass; the 
injured party is just as much entitled to compensation in the one 
case as in the other, and the incompetent person must, upon 
principles of right and justice and of public policy, be just as 


XUM 
i 
} 
4 
q 
3 
q 
a 


380 38 AMERICAN LAW REVIEW. 


much bound to make good the loss in the one case as the other; 
and I have found no case which makes the distinction.’ 

In summing up the conclusions of the court, after quoting 
from numerous authorities, Judge Earl says: — 

‘It is sought, however, to excuse him because he was insane 
and incapable of care; and the question, and, in the end, the 
sole question for us to determine, is whether the excuse is a 
good one; and I have heard no argument to sustain it. It is 
unquestioned that an insane person is civilly liable for his active 
torts; and is there then any reason for saying that he is not 
liable for his negligent torts? To uphold this judgment, we 
must ingraft upon the general rule the exception or qualification 
that he is not liable for his negligent torts. If the defendant 
had taken a torch and fired the vessel, he would have been liable 
for her destruction, although his act was unconscious and 
accompanied by no free will. But if he had negligently fired 
the vessel and thus destroyed her, being incapable from his 
mental infirmity from exercising any care, the claim must be 
that he would not be liable. Such a distinction is not hinted at 
in any authority, has no foundation whatever in principle or 
reason, and cannot stand with the authorities I have before 
cited.”’ 

While the defendant in this case was an adult, still, in so far 
as his responsibility was concerned, the doctrines laid down by 
the court would apply with equal force to a child as also to be 
classed among persons non compos mentis. 


II. Ponittve on Exempiary 


When it comes to the question of awarding punitive or vindic- 
tive damages, that is to say, adding damages in the way of 
punishment for the wrong inflicted by the child—that must 
necessarily depend on the circumstances and details of each 
case. In so far as that branch of the matter is concerned, this 
trenches largely upon the medical aspect of each case, that is to 
say, was the mental development of the child, its judgment and 
intelligence, and its propensities, such that they furnish proof 
that the child realized, or at all events may be presumed to have 
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realized, the consequences of its acts; or, as Dr. Beck puts it,! 
may the mental condition of the child be included under that 
phase of mental alienation, which he defines as that state of 
mental infirmity depending on the imperfect development of its 
faculties during infancy ? 

In so far as establishing intent, willfulness, realization of the 
consequences of its acts and inferential malice, there is little 
difference in the proof required in a civil or a criminal action. 
The principles which should govern that subject are well ex- 
pressed in a recent case in which the presumption with reference 
to the responsibility of children, in criminal proceedings, is re- 
viewed, namely, that of The People v. Squazza.2 That wasa 
case which came up before the Court of General Sessions, in 
the city of New York, on a motion for a new trial, where a boy, 
aged eleven years, had been convicted of manslaughter in the 
second degree, for having thrown from the roof a brick which killed 
aperson below, where the prosecution gave no affirmative proof 
on the trial that the boy had capacity to understand his act, and 
knew that it was wrong. Judge Newburger, in that case, quotes 
from Barbour’s Criminal Law,’ which I will here repeat as giv- 
ing a clear exposition of the principles governing the responsi- 
bility of children between the ages of seven and fourteen (modi- 
fied by statute in New York to include children between the ages 
of seven and twelve), for the consequences of their acts : — 

‘Infants above seven years of age, and under fourteen, are 
said to be within the age of possible discretion; during which 
time they may or may not be guilty of crime, according to their 
natural capacity or incapacity. The presumption, where the 
offender is under the age of fourteen (in New York twelve), is, 
that he has not a sufficient sense of right and wrong to be 
capable of committing crime. But this presumption, like most 
others, may be overcome by counter evidence, and by circum- 
stances. For the capacity of doing ill, or contracting guilt, is 
not so much measured by years and days, as by the strength of 
the delinquent’s understanding. One lad of eleven years old 


1 12th Ed. Beck’s Medical Journal, 2 Reported in 40 Misc., p.71 (N. Y.). 
Vol. 1, p. 721. 3 Vol. 1, 8d ed., pp. 262, 263. 
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may have as much cunning as another of fourteen; and in these 
cases the maxim is, that malice supplies age.”’ 

Judge Newburger also refers to the case of Angelo v. People, 
where a boy eleven years of age was accused of homicide, and 
in deciding that there was no evidence in that case that the boy 
was capable of discerning between good and evil, Mr. Justice 
Walker said : — 

‘* There is simply evidence as to his age. For aught that 
appears, he may have been dull, weak, and wholly incapable of 
knowing good from evil. It does not appear, from even the cir- 
cumstances in evidence, that he may not have been mentally 
weak for his age, or that he may not have even approached 
idiocy. 

‘* The law presumes that he lacked mental capacity at his age, 
and that presumption has not been overcome by the requisite 
proof, or, in fact, any proof. The court below should therefore 
have granted a new trial, and erred in refusing it.’’ 

A clear, and, in my opinion, masterly presentation of the sub- . 
ject of the responsibility of the child for its torts, not only in 
compensatory but in punitive damages, and at the same time 
defining the distinction between the two, is contained in the 
charge of Judge Bischoff to the jury in the case mentioned at 
the commencement of this paper as within my own recent ex- 
perience in which the defendant was sued for assaulting his 
governess. 

I quote from Judge Bischoff’s charge: — 

‘¢The fact that this boy is a child and was no more than a 
little over nine years of age at the time of this alleged assault 
does not affect the legal aspect of the case so far as his liability 
for the result of the assault is concerned. If a child does an 
injury actively to another person by the use of force he is liable 
in damages, and his lack of discretion or mental development is 
no answer. The law takes the view that a person who is in- 
jured by a child should have redress for the injury; and the 
same rule applies where an injury is done by a lunatic, one 
wholly devoid of intelligence. Therefore, you are to approach 


1 96 Ill. 209. 
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your consideration of the facts not with a view to find whether 
this child was the kind of child who ought to be held if he com- 
mitted an assault, but your inquiry is to be in the first place, 
was the assault at all committed? If it was, the law says that 
the child is liable in some amount, according to the injury 
* * * 

‘¢ Upon this question of compensation, you may consider the 
pain and the suffering which the plaintiff has endured through 
the injuries actually sustained; and also you may allow for 
future suffering, if you find upon the evidence within reasonable 
certainty that the plaintiff will be called upon to endure pain 
and suffering in the future. Whatever sums of money the 
plaintiff has paid or has become liable to pay for medical attend- 
ance in an endeavor to be cured of her injury may be allowed 
her so far as you find she has incurred the expense reasonably 
and necessarily because of the injuries suffered through the de- 
fendant’s act. Further, you may consider how far the plaintiff 
has been prevented by her injuries from making her customary 
earnings and she may be compensated by the allowance of dam- 
ages for what she has lost in the way of earnings, so far as the 
loss is found to be due reasonably to the injuries caused by the 
defendant’s act. It is claimed by the plaintiff also that her 
injuries are of a permanent character, that is, that they cannot 
be cured and will in all probability affect her for the remainder 
of her life. This is a question which you are to determine, if 
you find that the assault took place at all, and you are to form 
your judgment upon the evidence, whether the plaintiff has or 
has not been permanently injured through the assault and as its 
natural consequence. If her injuries were so received and are 
permanent then your award of damages should properly include 
such a sum as would compensate her in fairness and reason for 
their permanent effect and you may consider the lessening of 
her usual enjoyment of life and the extent to which her earning 
capacity in the future is thus interfered with as well as the 
probability of her being put to expense for medical treatment in 
the future.”” * * * 

‘* Now, gentlemen, I have called your attention to the items 
of damage which the plaintiff would be entitled to recover as 
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you find them if the defendant did in fact commit an assault 
upon her with physical force as she asserts. The youth of the 
child, or his lack of intelligence by reason of his youth would 
not make him any the less liable for the actual injury done, if 
he did it. 

‘* There is, however, another element of damages which may 
be considered in such a case as this, in addition to the damages 
for compensation and this kind of damages is called exemplary 
or punitive damages. The jury may award such damages by 
way of punishment, if the injury was actually committed by the 
defendant through an actual malicious intention to do injury to 
the plaintiff. So you will see at once that the age, the under- 
standing, and the disposition of the child, would be very im- 
portant matters to consider. His intent would make no differ- 
ence to the plaintiff’s right to compensation only. But if any- 
thing more than compensation is to be awarded it can only be on 
the ground that the defendant acted so wantonly and maliciously 
and with such a malevolent intention that an example should be 


made in an award of damages by way of punishment. This ji 


question of exemplary damages is a matter in the discretion of 
the jury, but you cannot punish this defendant, gentlemen, unless 
you find that he committed an assault upon the plaintiff with a 
malevolent or evil and malicious intent to injure; that he was 
sufficiently developed in mind to have understood the wrong 
which he willfully attempted and that in view of his age and 
condition he could and should have restrained himself. You 
are by no means bound to make an award of exemplary damages, 
but if upon the evidence and upon your judgment of this boy’s 
understanding and development you find that he committed an 
assault with malice and with a malevolent intention to do a 
serious injury, knowing what he was doing, and you find that 
the act was of such enormity to call for punishment, not- 
withstanding his lack of years, you may if you see fit punish 
him by an award of damages beyond strict compensation to the 
plaintiff.’’ 

My conclusion in regard to the subject is that if a child is to 
be held responsible for its tortious acts in the way of compensa- 
tory damages, irrespective of the question of its mental respon- 
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sibility —a principle which is so firmly established that it no 
longer bears discussion, or doubt, — then also there is no reason 
why a child should not be punished in damages for its torts, 
where wilfulness, malice and intent can be proved. In such a 
case a child should be considered on a par with an adult person, 
and the experience of every physician and criminologist is such 
that he must be convinced that mental maturity does not 
necessarily depend upon years. 

Blackstone already takes this position! in referring to the 
case of William York,? a boy ten years of age who was con- 
victed of murder, in which the judges unanimously agreed 
that ‘‘ there are many crimes of the most heinous nature which 
children are very capable of committing,’’ and ‘it might be of 
very dangerous consequence to have it thought that children 
may commit such atrocious crimes with impunity.”’ 

A good deal of light is thrown on the matter of the criminal 
propensity of children by recent statistics of the Children’s 
Court, established a few years ago in the city of New York, 
which relate, however, only to children under sixteen years of 
age who had been paroled during the period from September 
3d, 1902, to December 31st, 1903, and who were therefore pre- 
sumably the least hardened offenders. 

The more serious offenses committed by these children 
included : — 


Petit larceny. ...... 355 boys and 11 girls. 
110 * 1 
Burglary........... 
40 
Robbery........... 18 « 
Malicious mischief. . « 

or a total of 659 boys and 12 girls. 


In an earlier report made by Mr. E. Fellows Jenkins, Chief 
Probation Officer, he says: — 


1 Book IV., *23. 2 Fostor, page 70, 1746. 
VOL. XXXVIII. 25 
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‘¢ T have found, singularly, that in cases of children reparoled 
more than three times, a large percentage must eventually be com- 
mitted because of the continuous unsatisfactory reports on their 
cases and I would therefore respectfully suggest that, when an 
unfavorable report is made on three successive occasions, the 
interest of the child would be best served by its commitment to 
an institution, for it is such children who do not appreciate the 
leniency shown them and who are frequently arrested while on 
parole for a graver offense than that on which they were origi- 
nally taken into custody, and who must then be committed to 
institutions.”’ 

While these statistics refer to criminal cases, many of these 
offenses, as already stated, are embraced, though under a differ- 
ent nomenclature, under the term torts or wrongs, in civil 
actions, and if a child is to be held responsible for its criminal 
acts in this respect, which necessarily involves the presumption 
of knowledge and intent, it ought a fortiori, to be, as it is in fact, 
under the law, held all the more responsible for the consequences 
of its acts in the milder phase of the civil remedy, in punitive - 
or exemplary damages. 

And yet it is a sad commentary on our boasted civilization that 
even childhood should not be exempt from the baneful charge of 
premeditated crime and wrong, and a matter of serious thought 
whether by statute the parents, guardians or custodians of such 
children should not be held accountable at least in damages in 
civil actions for the injuries inflicted by their charges.. 
Certainly such liability would act as a strong deterrent with that 
great body of selfish parents who as a matter of convenience 
consign their children, as it is with the poor, mainly to the 

“street, and as it is with the rich, leave them either to their own 
devices or in the hands of indifferent and incompetent subordi- 
nates. The rich are in this respect far more culpable because 
they have not the excuse of the pinching poverty and ceaseless 
toil of the poor; and United States Commissioner of Education 
Harris does not exaggerate in saying in a recent report, that the 
‘‘children of the newly rich are a menace to civilization.”’ 

‘¢ The fathers and mothers of such children,’’ he says, ‘‘ rise 
from comparatively low positions in society to high and influ- 
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ential positions. But in the change of social position the child 
of the family suffers. The child is apt to become willful and 
capricious; slothful and uncertain in his habits of study, and 
altogether an unmanageable pupilinschool. Later on he comes 
to ruin in his early manhood.”’ 

No doubt there may be many children, who, according to the 
theory recently advanced by Dr. Still, of London, are moral 
imbeciles, and whom neither parental nor any ordinary restraint 
or education will free from moral obliquity, and who can only 
be rendered harmless by segregation in reformatory institutions. 
It would clearly be unjust to hold parents responsible for the 
conduct of such children; but, as in everything else, these ex- 
treme cases rather lead to the conclusion that most children are 
not thus incorrigible but amenable to parental restraint or in- 
fluence. 

Yet the problem is not without its difficulties, and many 
arguments which time precludes me from considering, might be 
advanced against thus fixing the responsibility for its wrongs on 
any one else than the child itself. Therefore, as long as the 
law remains unchanged, it is unquestionably right and proper, 
if only because it operates as a strong restraining influence on 
its parents or custodians, that the child itself should not only 
be held responsible for the consequences of its wrongs in com- 
pensatory damages in all cases, but furthermore, in exemplary 
and punitive damages, where from the circumstances it would 
appear that it fully realized the consequences of its acts and 
committed the tort or wrong wilfully with intent and evident 
malice. Lord Chief Justice Kenyon, already over one hundred 
and twenty-five years ago, so held in the remark: ‘If an 
infant commit an assault, or utter slander, God forbid that he 
should not be answerable for it in a court of justice.’ And 
what he then held to be true of assault and slander, holds equally 
true to-day, under the law, as it has since developed, of every 
tort or wrong committed by a child. 
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On our table lie two handsome volumes bearing the title, in 
the Swedish language, which we subjoin in a foot note.! It is 
dedicated to the King of Sweden in a long epistle. It bears on 
its title page the following legend, from which it may be 
assumed that that enlightened and liberal-minded monarch is in 
general sympathy with the purposes and aims of the work: 
‘¢ The highest aim for every guardian and interpreter of the law 
is, however, to approach, in conception and in practice, as nearly 
as possible, to the claims of the highest justice. — Hing Oscar 
am.” 

For about twenty years before the publication of these 
volumes, the author of them, who was an advocate and a deputy — 
judge ? in Sweden, had published pamphlet after pamphlet, many 
of which are in our possession, pointing out the incongruities 
and absurdities of many features of the judicial administration of 
his country, and urging a reform of them upon his countrymen. 
He had made a special study of the English system of jury trial, 
the main features of which he earnestly commended, and the 
introduction of which in his own country he earnestly advocated. 
In his visits to England and in his inquiries through correspond- 
ence, he formed the acquaintance of Lord Chief Justice Cole- 
ridge, of Lord Hannen, and other distinguished judges and 


1 Riattfirdighet I Riatteskipning. 
En Historisk och JamfOrande Fram- 
staillning af Nagra Hufvudpunkter I 
Vart Rittegangsvisende, af G. E. 
Fahicrantz, v. Héradsh6fding. Stock- 
holm: Forfattarens Férlag. Chris- 
tiania: Aschehougs Boghandel. K6- 
penhamn: G. E. C. Gads Universitets- 
Boghandel. An English translation of 
this title would be about as follows: 
Righteousness in the Administration 


of Justice: An Historical and Explan- 
atory Statement of Some Principal 
Points of our Legal System. By G. 
E. Fahlcrantz, Deputy-Judge. ‘“ The 
welfare of the common man is the 
prime law.’? From the Rules for the 
Judges, anno 1538, Stockholm: Pub- 
lished by the Author (and so on as 
given above). 
2 Haradshofding. 
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lawyers. In recognition of his efforts, an American work cn 
the law of trials was incribed to him;! and he was induced to 
contribute to the pages of the American Law REVIEW an article 
descriptive of jucicial procedure in his own country. 

Nor are the Swedish and the English peoples separated from 
each other by so wide a distance as some might suppose. They 
were under one king when Canute, and after him Hardicanute, 
reigned at one and the same time over Denmark, Sweden, Nor- 
way, England and Ireland. And it will be recalled that the 
King of Zngland summoned the Earl of Godwin to Sweden with 
his power, to assist his king in subduing his rebellious Swedish 
subjects. Long afterwards, some of the chivalry of England 
and Scotland assembled under the banners of Gustavus Adolphus 
to uphold the Protestant religion. In recognition of their 
services many of them received grants of land from the Swedish 
Crown. Their names still live in Sweden in such names as 
Hamilton, Montgomery and Douglas.‘ The ancient institutions 
of the two peoples, Sweden and England, exhibit many resem- 
blances, showing that not merely the peoples of the two coun- 
tries, but also their laws and institutions, have been more or less 
in touch with each other. This is especially noticeable in the 
formal and archaic remnant of jury trial which still exists in 
Sweden: the English jury consists of twelve men and the 
Swedish nemd also consists of twelve men. But here resem- 
blance ends, as was shown by Herr Fahlcrantz in the article to 
which we have already referred. 

These two volumes have consumed eight years of the life of 
this remarkable man. They have not been written and pub- 
lished from a commercial point of view: the end which their 
author had in mind and heart wus solely philanthropic and 
patriotic. Not a single copy of this work has been sold, but 
down to a recent date nine hundred copies had been given away 
to libraries, to distinguished judges, lawyers, legislators, and to 
other public men in Sweden and in other countries, — placed in 
fact where they would * do the most good.”’ 


1 Thompson on Trials. Chicago: 2 Count Douglas was a member of 
T. H. Flood & Co. 1889. the last Swedish Government. 
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The end which Herr Fahlcrantz has proposed to himself and 
which he has kept constantly in view in writing this and other 
works, has been to introduce real truth and common honesty into 
the administration of the justice of his country. Not that the 
Swedish people are by nature or practice dishonest: they are 
distinguished by an exceptional degree of honesty and good 
faith in all the ordinary walks of life. But it does seem to one 
who gets the slightest glimpse into the rules of Swedish law, as 
though those rules had been devised for the purpose of defeat- 
ing justice and assisting roguery. It also seems that the judges 
of that country have fallen into the habit which has taken 
hold of many English and American judges, of dismissing from 
consideration all ideas of conscience and justice, and of admin- 
istering the law along hard and technical lines, wholly without 
inquiring whether, by so doing, righteousness or unrighteous- 
ness is promoted. Indeed, we read in philosophical books on 
the law, written by English and American authors, and we some- 
times hear in public addresses from the lips of lawyers, the - 
astounding and infamous proposition that the law has nothing 
to do with natural justice, but that the law is merely an artificial 
justice which may or may not be conscionable.! 

Herr Fahlcrantz points out,’ that in the ancient Swedish legal 
procedure, the parties were bound to lay the full and real truth 
before the judge. Gustavus Adolphus, in the law of procedure 
which he enacted in 1615, had given each party the right to 
claim from the other a discovery upon oath, wherein he was 
‘* not to hide the truth but openly to confess it’’ ; and Charles 
XI., said to be the equal of Gustavus Adolphus in moral great- 
ness, ordained, in the year 1682, that no one should have the 
right to bring his case before the King’s court (where the King 
presided in person), without binding himself upon oath to plead 
the case ‘‘as an impartial man.’’ But the general law of pro- 
cedure enacted in 1734 introduced a formal or technical rule or 
theory of evidence, according to which, in the absence of written 


1 As voicing this doctrine from the case. Roberson v. Rochester Folding 
judicial bench, we refer to the decision Box Co., 171 N. Y. 538. 
of the Court of Appeals of New York 2 Vol. I, pp. 402-3; Vol. II, p. 538. 
in the celebrated Right-of-Privacy 
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documents, every conclusion was made to depend upon the tes- 
timony of ¢wo witnesses, against whom no objection could be 
made, grounded on the fact of relationship to the parties or of 
interest in the case. The testimony of a party was rejected as 
unworthy of belief, as it was in common law countries until a 
recent period, unless he were testifying against himself. In 
place of the ancient oral trial there was substituted a system 
which somewhat resembles that of an American court-martial, 
under which all the processes, pleadings, motions, documentary 
evidence, oral evidence, in short, every step in a case, was taken 
down in a long document called a protokoll. Sessions of court 
were held at irregular intervals, and long periods of time might 
supervene between one joint of this protokoll and another. 
Then the judge would take the record or protokoll home to his 
house and study it, and when he got through studying it, he 
would assemble court and would tell the ‘* twelve good men 
and true,’” asthe English and Americans would say, that, 
according to certain hard-and-fast rules of evidence, their con- 
clusion must be so and so. Whereupon they would all duck 
their heads in assent. If, however, some of them should have 
the courage to dissent, then if the judge could get a single one 
of the twelve on his side, he carried the day against the other 
eleven. To this crowning absurdity has degenerated a system 
under which, without doubt, the jurors were the original triers 
of the facts upon their oaths and their consciences, as they are 
now in England and America. This system has degenerated to 
such scandalous results, if we may believe the denunciations 
which Herr Fahlcrantz has put upon it, that a party to a lawsuit 
is at liberty to speak or to hide the truth, or to tell a half truth 
or a whole lie, quite according to his pleasure.1 

Herr Fahlcrantz thinks that the very first condition for restor- 
ing the Swedish legal procedure to what it ought to be, is to 
restore the sense of the people and of the legislators to the con- 
ception that the truth, and the truth without any restriction, 
must prevail in every forensic controversy. If we may credit 
his severe denunciations in these pages, we must conclude that 


1 Vol. I, p. 405; Vol. II, p. 508. 
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in his country not only the opinions of lawyers, but even those 
of laymen, have become so warped and distorted with respect 
to this question, that it is thought to be an unnatural hardship 
to claim the truth from the parties to a litigation, and that such 
a claim is impudent, fantastical and almost immoral, — it 
being, they say, the natural right of every defendant to deny, 
and the right of every plaintiff to prove his case, in the ‘‘ legab”’ 
way. This prejudice against the truth in the administration of 
justice seems to be, in his country, as inelastic and unyielding 


as the wooden shoe on the foot of a Dutch peasant, and clung 
to with equal fondness. 


Against this monstrous and incredible prejudice against the 
truth in the administration of justice, Herr Fahlcrantz inter- 
poses three arguments, or rather three pleas for the introduction 
of the truth: (1) The interest and dignity of the State; (2) 
the interest of the parties themselves; (3) ‘‘ the beneficial reac- 
tion from truth and honesty in the law courts upon the common 
notions among the people, and the power of a thoroughly honest 


law system to create strength of character and manliness in the 
nation.’”} 


As regards the third point or reason, his words may be of 
some interest to Anglo-American readers : — 


The view by which I am led when using these last words, might perhaps 
be appreciated better if I should remind the reader of the endeavor which is 
exhibited in our day, to awaken just notions and noble tendencies among 
people with the assistance of the theaters, the dramatic art. This art can un- 
doubtedly work in the right direction. But what is that in comparison with a 
proper treatment and a just solution, in the halls of justice, of the dramas of 
daily life? It is veryseldom that we find anything of this sort in our modern 
courts of law. But let us place before our eyes a legal drama in a country 
where all is arranged, as far as possible, in accordance with the fundamental 
idea of justice. Nowhere, and never before in the world, has the notion of 
truth in forensic matters, received such an elevation as in the England of our 
days. Nowhere, and never before, has everything been arranged so exclu- 
sively with regard to the claims of truth, and to the sovereign right of truth, 
as in England at the present time. In consequence of the respect which 
the law every moment pays to truth, the struggle for justice as we see 
it in the courts of that country, is in itself something extremely touching, 
‘often as much in small cases as in great ones, and the spectacle of that struggle 
tends to the elevation of the mind and heart; because one may be sure to see 


1 Vol. II, pp. 669-680. 
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at the end of it how truth, attacked, comes forward victorious. There is, 
therefore, not the slightest exaggeration in my words when I say that no 
theatrical representation, treating the most important occurrences, historical 
or imaginative, has made upon me such a great and profound impression as 
the proceedings in certain civil cases before some of the great English judges, 
sitting with a jury, just because one there sees in the most intuitive and 
dramatic way, how selfishness, dishonesty, mendacity, always must lose in the 
end in consequence of the sheer force wherewith the truth is fighting, always 
by degrees lose their hold and finally stand condemned, while the truth, and 
its companion honesty, has again won a triumph. The great thing is this, that 
everybody who goes before a court in England, knows that the truth, how 
much soever it may be unknown, shall at last be acknowledged, because he 
knows that searching for the truth, and dragging it forward is quite uncon- 
ditioned; but that, when the case has come before the court, falsehood has 
lost its chances, and that, when finally the judgment will be given, nobody 
knows what is true in the case better than the court which gives the judgment. 
The truth is found and is acknowledged before the English courts in each 
case, if, on the whole, it is possible for men to find it, — thanks, in the first 
place, to the duty of the parties to tell the truth. In consequenee of that 
thorough system of truth, the English courts are educational establishments 
in a far higher degree than any theater can be, and the administration of jus- 
tice as such becomes, therefore, in England, the source of all the moral force 
which has made and which makes the English people what itis. At the side 
of the dignity of justice of which I have received such strong impressions 
from the English courts, I can very well understand that my Swedish readers, 
for the most part, will find it impossible to find any connection between 
what I have just said and their notions about legal procedure; and I can under- 
stand why a parliamentary law commission of ours, some years ago, advised a 
restriction of the publicity of lawsuits in order to obviate the pernicious influ- 
ence upon the minds of young people of listening to the quarrels of parties 
before the courts, and to the administration of justice as justice is adminis- 
tered with us. The idea of this parliamentary commission, considering how 
matters stand with us, was quite natural. It is indeed often highly demoral- 
izing to see and hear how legal proceedings with us are going on; and a special 
law enacted in 1899, in fact tried to limit the danger to young people of attend- 
ing such proceedings, in accordance with the proposal made by the commission. 
My meaning is: If the common legal procedure with us at this moment is some- 
thing from which one turns away with disgust, and from which we have to 
protect inexperienced minds, it is easy to understard how important it would 
be for the elevation of public notions, if we, in the very administration of jus- 
tice, could get a force which, more and better than all the moralizing dramas 
and theaters of the world, could give impressions of the greatness of truth and 
honesty, and of the right of truth and honesty to be victorious, as well as of 
the certainty that truth and honesty shall always be victorious.! 


We stand aghast at the divergence of moral right — of 
righteousness — from legal right, which these pages present. 
We know that the Swedes are ah honest people. Thousands of 


1 Vol. II, pp. 676-8. 
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them have migrated to the United States, and they are among 
our very best citizens: industrious, truthful, and law-abiding 
men. We have a theory that the laws of the people yield to, 
and conform with, the public opinion, and the ordinary notions 
of that people. But the appalling thing about the revelations 
of these pages is, that the people themselves acquiesce in an 
administration of justice which is absolutely indifferent to real 
truth and to righteousness. Well, for a people that love that 
kind of a remedial system, that is the very system which such a 
people should have. The Chinese, it is well known, examine an 
accused person by torture, as was done under the old Roman 
law; and when the torture has become too intense and torment- 
ing for physical strength to bear, the wretched victim yields, 
and, to get a surcease, confesses to the commission of a crime 
of which he is innocent. Then he is put to death on the 
strength of his confession for having committed the crime. 
And yet Mr. Wu Ting-Fang told us in a public address delivered 
two years ago, that this system of jurisprudence suits the 
Chinese, and that they get along very well under it, as well as 
we get along under ours. So, if the system under which the 
Swedes live suits them, why, that is a question of taste to be left 
to them, or a question of policy for them to settle. 

But it seems that these honest Swedes — honest and morally 
sound in all private matters —as soon as they begin to direct 
their thoughts into the channels of a lawsuit, become abso- 
lutely indifferent to the claims of truth and honesty. A mer- 
chant, a farmer, a bank director, who, in private life and in 
business, never tells a lie, or does a dishonest act, needs only to 
hear the word ‘‘ summons ”’ in order to alter his entire behavior. 
Before the court he denies that he received the summons which 
was served upon him; he denies that he knows who are the 
members of the plaintiff firm, when sued by a partnership; he 
denies having received letters from his opponent; he repudiates 
witnesses of whose honesty he, as a man, has no doubt; he 
refuses to show books and documents upon which the right of 
the opposing party depends; he refuses to say whether he has 
signed hisname or not, — and all this in oblivion at once of good 
faith and sound sense: conduct for the commission of which an 
English judge would treat the man as a rascal or as an idiot. 
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Herr Fahlerantz has presented a striking contrast between the 
open-handed good faith of the English procedure, and the 
technicality and trickiness of the Swedish procedure, in the fol- 
lowing words, which are translated from his book on English 
Civil Procedure: ‘* There exists no occasion in which less is 
claimed of a man (as regards faith and honesty), than when he 
stands as a party before a court —in Sweden. There exists no 
oceasion in which stronger claims are made upon a man, as 
regards faith and honesty, than when he stands before a court — 
in England.” 

Herr Fahlerantz, who has attentively studied the other sys- 
tems of remedial justice in Europe, is compelled to admit that 
in other countries, except in England, the same defects exist as 
in his own. He concedes that the German, the Austrian, the 
Italian, the French, the Danish, and the Norwegian systems, 
mainly relieve the parties from the necessity of speaking the 
truth, as the Swedish system does, and leave it as a mere moral, 
but not legal, duty. But he imagines that in no other country 
is the forensic lie heard with such an indulgence as in Sweden. 
Perhaps in France it is almost as bad, as may be seen in recent 
scandalous proofs in that country, especially in the Dreyfus 
case. And he observes that the French civil system excludes 
witnesses, as far as possible, and resorts to depositions, 
because it has, as a whole, so little confidence in the ability of 
men to speak the truth. It cannot easily compel parties to 
develop the truth on oath; but other means exist: the ‘ inter- 
rogatoire,’’ for example, in their commercial courts and in their 
criminal procedure, forms a counterweight. In Germany, the 
system of evidence has developed remarkably in later times, but 
has still kept a formalistic character. The new German Civil 
Code,! has, however, acknowledged bona fides (**treu und 
glauben’’), in a most high-minded way.? In Denmark and Nor- 


1 Burgerliches Gesetzbuch, 1896. may claim.” In § 242 it is said 


' 2In § 157 of the German Civil 
Code, itis said that ‘‘ contracts shall 
be understood as faith and honesty 
(‘‘ treu und glauben’’), according to the 
usual business notions (verkehrssitte) 


that ‘‘a debtor is bound to follow up 
his obligations, as faith and honesty, 
according to general notions of busi- 


may claim.”’ 
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way, law reform has on some points proceeded in the same 
direction. But, if we may trust Herr Fahlcrantz, in no country 
is it so bad as in Sweden, excluding, of course, Russia and 
Turkey. 

Herr Fahlerantz makes a complaint which we venture to think 
untenable. It is, that under the present legal system of Sweden 
(but not under the old system), in the courts of highest jurisdic- 
tion, —the Highest Court, which we shall venture to call the 
Supreme Court, and the Hofriitts, three in number, which latter 
we understand to be in the Swedish system something like our 
United States Circuit Court of Appeals, witnesses are never seen 
by the judges and are seldom heard in open court. ‘In courts of 
appeals,’’ says he, ‘‘it is most exceptional that the parties are 
seen by the judges.’’? This is quite the same as in England 
and America, where parties are heard by their counsel, for 
which reason the parties have no occasion to be there in person. 
‘* And,” he says, ‘* not only the parties themselves, but their 
witnesses are also on the whole excluded from the said courts. 
In the highest court the said rule obtains absolutely. The 
judges of that court never see any party, never any witness. 
All depends there upon the records and documents which are 
copied in the inferior courts and brought upto the highest court, 
along with one or two writings (or written pleadings), which the 
parties are allowed to produce.’’ ® 

We see nothing in this which differs from Anglo-American 
procedure. We understand that the law Lords in England 
never see parties or their witnesses, except in the few cases of 
which the Lords have original jurisdiction; and certainly this is 
the rule in the Supreme Court of the United States, and even 
then the court does not hear witnesses at its bar. In the recent 
case of The State of Missouri v. The State of Illinois, not yet 
decided, a case in which the State of Missouri claims relief 
against the pollution of the waters of the Mississippi river by 
the Illinois Drainage Canal, a case instituted in the Supreme 
Court of the United States, in virtue of its original jurisdiction 


1 Vol. II, p. 908. 2 Vol. II, p. 510. 


3 Vol. II, pp. 510-597. 
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under the Constitution of actions between two States of the 
Union, the court does not propose to hear witnesses orally, but 
has appointed a distinguished lawyer,! a Commissioner to hear 
their testimony, and report it to the court. We understand 
that the procedure of the French Court of Cassation is the 
same, and that witnesses are never heard orally in either of the 
three divisions of that great court. 

The confusion and delay would be interminable if the appel- 
late courts were compelled to hear original testimony. Appel- 
late courts might as well not exist if they were compelled to 
perform the office of the trial courts. Such a system would in- 
volve the public expense and the delay of a second trial de novo 
of the same case. This would be like the system which exists 
in some of the States with respect to procedure before Justices 
of the Peace in civil actions. In the case of an appeal to the 
Circuit Court, all the testimony taken before the Justice goes 
for naught. The case is docketed as an original case. A trial 


de novo takes place. No attention is paid to the proceedings 
_ before the Justice, exeept with respect to certain formal matters. 


With this exception, all that has been done before the Justice 
is wasted. 

The learned author proceeds: ‘* And not even these papers are 
seen or read by the judges of the Highest Court, but a special 
officer (a secretary of the court), draws up an abstract of all the 
papers and reads that abstract for the judges, who, as a rule, 
build their judgment upon it, reading personally the papers only 
in extraordinary circumstances.’’? It ought fairly to be ob- 
served that appellate courts with crowded dockets, and with 
overworked judges, have been often compelled to resort to this 


1 Hon. Francis Rawle, of Philadel- 
phia. 

2 Herr Fahlcrantz observes that in 
Norway and Denmark the parties or 
their advocates always lay their cases 
before the Highest Court. He also 
relates this extraordinary fact, that, 
although witnesses are not heard 
there, the parties have free opportu- 


nity to bring witnesses before an in- 
ferior court while the case is in the 
hands of the Highest Court, and to 
deliver over the record of the trial 
with the witnesses to the Highest 
Court. And he complains that in 
Sweden the parties have not even such 
an opportunity to hear their witnesses 
before the inferior court. And he 
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system of having abstracts made of the records in order that 
their dockets may be disposed of and justice —such as it must 
be —administered at all. This system has long prevailed in 
Missouri, but with the inconvenience that the abstract is made 
by the appellant or plaintiff in error, and that, if not approved 
by the respondent or defendant in error, he may file his abstract. 
The experience of the writer with that system, leads him to be- 
lieve that it is a vicious one, that it neither tends to facilitate 
court proceedings, nor to relieve the judges of work, but that in 
every case all the judges of the appellate court ought to be com- 
pelled to read the unabridged record and to found the judgment 
of the court upon it. 

This technical rigidity of judicial’ procedure in Sweden is not, 
however, without its benefits. It works mercifully in criminal 
eases. Evidence formally strong is required in order to con- 
vict an accused person. Such persons reap a benefit from the 
peculiarity of the system, and society suffers correspondingly. 

Under this system the statement of the facts of a case has 
acquired a technical precision such as attended pleading under © 
the ancient system of the English common law. The operation 
has become so technical that Herr Fahlcrantz charges that it 
results in a general sterilization of legal notions, and of the 
legal system as a whole. 

He observes that the very organization of Swedish courts, 
during the last period of the old system, the last years of the 
sixteenth century, and the first years of the seventeenth (1578- 
1613), and the manner in which the great men who presided in 


says: ‘“‘A more ultra-bureaucratic ar- called a system — would seem to make 
rangement of the Highest Cuurtexists the administration of justice confused 
in no other civilized country of the and interminable. Under such a sys- 
world.’’? We find ourselves unableto tem, either party, while the case was 
agree with him on this point. The being heard and determined on appeal, 
idea that witnesses canbe heardinthe could rake up fresh witnesses in the 
court below while the case is proceed- court below; and amended swearing, 
ing before the appellate court, seems which the law abhors, would have no 
to confuse allideas of appellate juris- end. 

diction. Such a system —if it can be 
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those courts discharged their duty, dividing their power with the 
representatives of the common people, exhibit in a striking way 
a resemblance to what we have before our eyes in our days when 
following the English judges of the High Court of Justice on 
their Circuits, as Herr Fahlcrantz has done.! Herr Fahlerantz 
pauses and passes a deserved eulogy upon the administration of 
justice in England, and upon the character of the judges of that 
country; and he says that that which is the great characteristic of 
the English administration of justice now, was the characteristic 
of Swedish administration of justice three hundred years ago. 
‘* But it is all gone with us! And why? Because our judges of 
the highest rank, —all good and honest men as they are, — are 
now, and since the old system was ruined by the introduction of 
the ‘ Hofrittssystem,’? sitting always in fixed places, isolated 
from the people, excluded from every popular influence, receiv- 
ing only papers from the parties, which they deal with as if 


1 He states that the naemd (or 
jury), in the Swedish courts of old 
time, were, like the English jury of 
the present day, prone to add an 
answer regarding the law to their 
answer regarding the truth or the 
fact; and that the question of general 
or special verdicts was thus practi- 
cally a burning question at that time. 
Baron Hogenskild Bielke and Count 
Magnus Brahe, seem to have used the 
method of allowing the nemd to give 
evidence as witnesses when they 
wished to avoid a general verdict, and 
to keep them strictly to the facts of 
the case. If they wished the namd 
to render a general verdict, they re- 


was Baron of Lecko; Magnus Brahe, 
who was Count of Visingbork; Baron 
Gustav Stenbork, Count Eric Sparre, 
and all the others, so much spoken of 
and lauded by Herr Fahlcrantz, as 
high justiciaries, always sitting in dif- 
ferent towns or other places with a 
nemd, or jury of noblemen, county 
judges and 
other “good men” (rustic land- 
owners, freemen), were all the great- 
est men of their time, kinsmen of the 
royal family, or themselves of royal 
origin, renowned as statesmen, or 
warriors, or both; and when acting as 
‘justices itinerantes,’’ appeared al- 
ways as representatives of the royal 


quired them to “express their opin- 
ion,’ or to give their consideration,” 
or simply to “try”? (inquire). When 
the nemd once gave their opinion it 
was always binding upon the judge, 
however general their verdict might 
be. He seems to have had no power 
to reject it. Hogenskild Bielke, who 


power, ard in certain courts (the 
konungsting), as the alter ego of the 
king. 

2 Herr Fahlcrantz parenthetically 
observes that this “ ruin’ did not all 
proceed at once, but by gradual steps, 
and was completed about the middle 
of the nineteenth century (1840-1870). 
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those papers were all they had anything to do with.’’! This 
‘* Hofriittssystem,’’ is contrasted with the old popular system, 
and is arraigned by Herr Fahlcrantz in severe language. This is 
especially discovered in his chapter on Rittfardighet (righteous- 
ness, equity), and Formalism.? He argues that the principles of 
equity, as understood now in England, guided in the most im- 
portant points the Swedish judges of old times, and says that 
quite other principles guide them now. 


The lot of the reformer is a hard one. He finds himself 
single-handed and alone, fighting a battle where everybody is 
arrayed against him. This is especially so where, as in the 
present case, the people are content with the system with 
respect to which he is endeavoring to enlighten them, and which 
he is trying to have them reform. He is like a gladiator down 
in the arena, stripped for the fight, shield on, sword in hand, 
and bare-armed. A horde of wild beasts are springing upon 
him from every side. Here and there the applause of some 
sympathizing friend may be heard in the galleries among the 
remote spectators ; but, with this exception, everybody and every- 
thing are against him, and the crowd are yelling for his blood. 
If we may pursue the simile of the arena, we may well say 
that the fact that everybody is against him, colors and tinges his 
argument, and makes it a controversial argument, which finally 
assumes the form of exasperation and fury. At this point he 
has need of deliberation and introspection. It becomes him to 
pause, and to see whether he is not carrying his denunciations 
of the institutions of his country beyond the line of calm rea- 


son and justice. He may well say, with the greatest and most 
troublous of our English poets: 


have thought 
Too long and darkly till my brain became, 
In its own eddy boiling and o’erwrought, 

A whirling gulf of fantasy and flame.”’ 


Herr Fahlcrantz here calls atten- courts; these county courts having, 
tion to the fact that a nemd of twelve however, full jurisdiction, both in civil 
men is in our day sitting only in what and in criminal cases. The president 
we*would translate by calling themthe of these county courts is the Harads- 
county courts (‘‘hirad’’ or “hun- héfding. 

dred ’’ courts), and not in the town 2 Vol. II, pp. 802-853. 
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There is doubtless much good in the judicial system in which 
Herr Fahlcrantz finds so much that is evil. He admits 
himself that it is a machine working from a certain point of 
view with great regularity; equally slow, equally apathetical, 
equally inscrutable and helpless, alike for the rich and poor, for 
natives and foreigners, for the good and for the wicked, without 
any partiality, — although indeed the unscrupulous can derive the 
greatest advantage from it. Although we may not be able, 
especially with our want of knowledge of that system (aside 
from what we have derived from these two volumes), to concur 
in everything which our author says, we cannot but applaud his 
efforts to draw attention to the evils of the system, and to bring 
home to the people asense of the necessity of substituting for it 
a system where the luminous truth and the real justice and con- 
science shall afford the rule of decision. We believe that Herr 
Fahlerantz has accomplished this, and that he has ‘‘ done the 
State some service.”’ 


Seymour D. Tuompson. 


85 Nassau St., New YORK. 
VOL. XXXVIII. 26 
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NOTES. 


UntversaL Concress oF LAWYERS AND Jurists, St. Louis, 1904. — 
We renew attention to the arrangements made with respect to the 
Universal Congress of Lawyers and Jurists, to be held at St. Louis in 
the Hall of Congresses of the Universal Exposition, on September 28th, 
29th, and 30th of this year. In our last issue, we published what was 
given to us as a complete list of the delegates appointed on behalf of 
the United States by the President of the United States. But it turns 
out that that list was incomplete. In some way or other, three names 
were omitted from the roll of the immortals. They were: Wisur 
F. Borie, St. Louis; Seymour D. THompson, New York; and Epwarp 
S. Rosert, St. Louis. We now have great pleasure in restoring them 
to the roll. 


PROGRAM OF THE UNIVERSAL ConGREss OF LAWYERS AND JURISTS, 
Sr. Lours, 1904. — We have published, from time to time, the program 
or prospectus of this body, as far as the points have been determined 
upon. The following is the latest edition of it: — 


Under the auspices of the Universal Exposition, St. Louis, 1904, and with 
the co-operation of the American Bar Association, a Universal Congress of 
Lawyers and Jurists will be held at St. Louis on Wednesday, Thursday and 
Friday, September 28th, 29th and 30th, 1904, The Congress will be composed 
of: — 

(1) Delegates named by the governments of the world. 

(2) Delegates from Bar Associations of the United States and kindred asso- 
ciations of other nations. 

(3) Delegates from Law Colleges, named by the constituted authorities 
thereof. 

(4) Such eminent judges, jurists and lawyers as may be specially appointed 
as delegates. ‘ 

The Congress is immediately to succeed the annua]meeting of the American 
Bar Association for 1904, which is to be held at St. Louis, September 26th, 27th 
and 28th, 1904. 

The American delegates are to be composed of: — 

(a) All Federal judges, and all the judges of the appellate courts of last 
resort in the various States. 

(b) The American Bar Association is to name 100 delegates. 
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(c) Each State Bar Association is to send delegates equal in number to the 
representation of the State in the House of Representatives of the United States, 
provided, however, that each State and Territory shall be entitled to send at 
least five delegates. 

(d) In those States where there are no State Bar Associations, the highest 
court of last resort of such State, or the judges thereof, shall name delegates 
equal in number to the representation of that State in the lower House of 
Congress, provided, however, that they shall be entitled to name at least five. 

(e) All American Law Schools attached to State Universities, and those law 
schools which belong to the Association of American Law Schools, are each to 
send from their faculty two delegates and two alternates. 

The governments of the world, the foreign law associations and the foreign 
law colleges have been requested to appoint such number of delegates to the 
Congress as they may each determine, and advise the Director of Congresses, 
Universal Exposition, St. Louis, U.S. A., of the number of delegates appointed, 
their names and residences. 

Among the objects of the Congress are the consideration of: — 

First. The history and efficacy of the various systems of jurisprudence. 

Second. Those questions of international, municipal and maritime law, 
which concern the welfare of all civilized nations. 

Third. The hope of contributing to greater harmony in the principles and 
the forms of procedure upon which the law of civilized nations should be 
based. 

Fourth. The bringing of lawyers and jurists from all parts of the world in 
contact for the purpose of exchanging views on the principles and methods 
of a just jurisprudence. 

Fifth. The establishing of closer relations and associations between mem- 
bers of the profession upon which the administration of justice depends. 

The meetings of the Congress and the Association are to be held in the Hall 
of International Congresses on the Exposition Grounds. The proceedings of 
the Congress are to be published and distributed to the members of the Con- 
gress and the Association. A more detailed program will be published ata 
later date. 

Howarp J. RoGErs, 


Director of Congresses, 
Approved: 


Davip R. FRANCIS, 

President of the Exposition. 
FREDERICK W. LEHMANN, 

Chairman, Committee on Congresses. 
JAMES HaGERMAN, 

President, American Bar Association. 


A Srrrxe Amone Lawyers.— The evolution of our American indus- 
trial civilization has produced the spectacle of the writing of law books 
by corporations. This spectacle has tended to dispel the vain conceit 
of John Marshall, inherited from the school men of the Middle Ages, that 
& corporation is not tangible something having vitality and force, but 
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that it is merely an invisible, intangible Entity, an ideal person that 
you connot touch, pinch or cognize; that possesses the capacity to 
strike without being struck in return; to kick without being kicked; 
to hurt without being hurt. The spectacle of a great encyclopedia of 
the law being written, printed and distributed by a corporation shows 
that a corporation is real flesh and blood. A corporation is merely an 
aggregation of individuals working through a defined agency, its board 
of directors or trustees, they in turn directing their action through 
ministerial officers, and these in turn employing and discharging men 
to do their work. The great American and English Encyclopedia of 
Law, written at Northport, L. I., is a striking instance of what we say, 
and it is a striking instance in more aspects than one ; for the other day 
all, or nearly all, of its employes called ‘‘lawyers’’ got their backs’ up 
and went on a strike, without being organized into a trade union or 
bossed by a walking delegate. These employes are not called ‘‘ authors”’ 
or ‘editors,’ but are called ‘‘ lawyers,’’ which word is said to 
be pronounced in the Northport vicinage ‘‘lawyahs.’’ The facts of 
this juristic insurreetion are said tv be that the employing com- 
pany scattered a circular among its ‘‘lawyahs,’’ saying that the 
hours were so and so, and that in the future they must not visit at. 
each other’s desks, write letters, read newspapers or leave the building 
during office hours. The occasion for leaving the building will be 
understood when it is stated that there are one or two hospitable saloons 
in the vicinity. Upon receiving this circular and consulting together, 
all or nearly all the lawyers who were engaged on time work, but not 
those who were engaged on piece work, signed a petition addressed to 
the soulless corporation, which stated that if they could have a seven- 
hour day, instead of an eight-hour day, which was universally conceded 
to be too long for mental work, they would conform to the other re- 
quirements of the intangible Entity. To this the Entity is said to have 
replied in a rather curt letter, saying that the seven-hour day was not 
to be thought of, and that the rules of the Entity must be carried out. 
At this the jurisconsults were furious, but in the end they decided to 
send a committee to talk the matter over with the Entity. They did 
this, but the effort was what the fishermen call a ‘‘ water-haul.’’ There- 
upon, eleven of the jurists resigned from the employment of the En- 
tity, saying that they could not comply with the new demands, or 
rather with the interpretation which the Entity put upon the contract 
subsisting between them. Their position that men cannot work day 
by day more than seven hours a day at intellectual work, with the 
stenographer and the modern rapid methods of work, is unquestionably 
sound; and it may be added that stenographers and typewriters can- 
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not work closely and consecutively more than seven hours a day for 
any great length of time without breaking down; and even at seven- 
hour a day work they need occasional vacations. The writer of this 
note states this deliberately as the result of an experience of more than 
thirty-five years. In such an establishment as a law book factory, 
conducted by a corporation, on the eight-hour plan, there ought to be 
something in the nature of a recess, both forenoon and afternoon, last- 
ing for a half an hour at each time. The girls ought to be allowed’and 
encouraged to make a pot of tea and to pass it around, and the boys 
ought to be permitted to go out and get a drink, though discouraged 
from so doing. It is true that a corporation has no body to be kicked 


and no soul to be damned; and this seems to be especially true of | 


publishing corporations, which notoriously have no mercy upon their 
authors. Nevertheless, this intangible Entity is capable of making and 
taking contracts. This is one of its first characteristics. If, there- 
fore, a natural person, be he ‘‘ lawyah’’ or anything else, makes a 
contract with a corporation, it is his duty to abide by it or quit. And 
these ‘* lawyahs’’ have quit. At the time of this writing some five or 
six of them have obtained new situations. 


Status oF THE Lorp LikvTENANT OF IRELAND WHEN THE KING 
Visits THAT Country. — The recent visit of King Edward to Ireland 
has drawn attention to the condition of the law of the United Kingdom, 
under which, in the absence of special arrangements to the contrary, 
such as were made when Queen Victoria visited Ireland in 1900, the 
visit of the king absolutely suspends the powers vested in the Lord- 
Lieutenant of Ireland during the stay of the King in that country. 
With respect to this subject the Law Times (London) reproduces the 
following extract from a speech made in the Irish House of Commons in 
1789 by Jonn FrtzGrezon, who was then Attorney-General for Ireland, 
but who was subsequently the Earl of Clare and Lord Chancellor of 


‘Ireland: — 


By your law [said Mr. FitzGibbon) you enact that all bills which pass the 
two houses here [in Ireland] which shall be certified into England and which 
shall be returned under the Great Seal of England without any addition, 
diminution, or alteration whatever shall pass into law, and no other. By 
this you make the Great Seal of England essentially and indispensably neces- 
Sary on the passing of laws in Ireland. You can pass no act without first certi- 
fying it into England and having it returned under the Great Seal of that 
kingdom, insomuch that were the king of England and Ireland to come here in 
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person and to reside he could not pass a bill without it being first certified to 
his Regent in England, who must return it under the Great Seal of that king- 
dom before His Majesty would even in person assent to it.) 


Tue New STENOGRAPHER. 


I have a new stenographer — she came to work to-day, 
She told me that she wrote the Graham system, 

Two hundred words a minute seemed to her, she said, like play, 
And word for word at that — she never missed ’em! 

I gave her some dictation — a letter to a man, 
And this, as I remember it, was how the letter ran: 


‘* Dear Sir: I have your favor, and in reply would state 
That I accept the offer in yours of recent date. 
I wish to say, however, that under no condition 
Can I afford to think of your free lance proposition. 
I shall begin to-morrow to turn the matter out; 
The copy will be ready by August 10th, about. 
Material of this nature should not be rushed unduly. 
Thanking you for your favor, I am yours very truly.’’ 


She took it down in shorthand with apparent ease and grace, 
She didn’t call me back, all in a flurry. 

Thought I, ‘‘ At last I have a girl worth keeping ’round the place: ” 
Then said, ‘‘ Now write it out — you needn’t hurry.”’ 

The Remington she tackled — now and then she struck a key, 

And after thirty minutes thisis what she handed me: 


** Deer sir, I have the#eever, and in a Pile i Sit 
And I except the Offer as you Have reasoned it., 
I wish to see however That under any condition 
can I for to Think of a free lunch preposishun?. 
I Shal be in tomorrow To., turn the mother out, 
The cap will be red and Will costt $10, about. 
Mateeriul of this nation should not rust N. Dooley 
Thinking you have the Feever I am Yours very Truely,’’ 


— W. F. Kirk, in Milwaukee Sentinel. 


1 Trish Debates, vol. 9, pp. 48-49. 
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A Vistonany Way To Prevent Srrixes.—The prize of $200, 
offered by Gzorce A. ANGELL, of Boston, for an essay on the best plan 
of preventing strikes, was won by Amos J. Bailey, of Meriden, N. H. 
According to a press summary, Mr. Bailey says that four parties are 
interested in strikes, namely, the employer, the employed, the public 
and the government. The main conclusion arrived at is in favor of the 
creation of industrial courts, which shall have the same powers to try 
questions coming up between capital and labor that other courts, 
already established, have to try other matters, with similar rights of 
appeal from the lower to the higher courts. 

The intention is that there shall be a quick decision on all questions 
coming before these courts, and that there shall be no stoppage of 
labor while the questions in dispute are being treated. If, however, 
workers refuse to refer the matters in dispute to these courts, and 
determine to stop labor, then the government, under decree of the courts, 
shall have power to supply, so far as possible, the places of the strikers 
by other men until the questions in dispute are settled and the workers 
ready to return to labor. Regarding what men should be employed by 
the government, the plan does not speak, but Mr. Angell suggests that 
it might be by enlisting an industrial corps of the United States army, 
and perhaps similar bodies in the States, who should be employed 
ordinarily on public improvements, and which, for the protection of the 
public, could be ordered at any moment to supply, so far as possible, 
the places of strikers at coal mines and elsewhere until the decis- 
ions of the industrial courts should make it unnecessary to employ 
them longer. 

The plan of forming an industrial corps in the United States Army, 
to take the place of the strikers, is about as hair-brained and visionary 
as could be imagined. There is absolutely nothing in the Constitution 
of the United States which affords a warrant for employing the mem- 
bers of the army as industrial laborers. That scheme was tried by 
some of the Roman Emperors, and the gallant Emperor Probus got 
killed for it by his own troops. 


Tue Lecat Apviser (Caicaco) tHus Reviews a Book on THE 
Corporation Law or New Jersry.— Legal Adviser hastens to 
acknowledge the receipt of a literary work entitled ‘‘ Business Corpo- 
rations under the Laws of New Jersey.’’ It is ‘‘ copyrighted, 1903, 
by the Corporation Trust Company of New Jersey, Jersey City, N. J.” 
New Jersey, by the way, is one of the original corporators of the big 
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corporation called the United States. It is distinguished from all the 
other political corporators by the following peculiarities: 1. It is the 
abiding place of Grover Cleveland. 2. It is the most prolific breeding 
place of mosquitoes on this continent. 3. Its annual output of ‘‘ tramp 
corporations ’’ exceeds that of all other tramp corporation factories on 
earth. The literary work above alluded to is an advertisement of that 
mosquito-infested tramp corporation factory. It describes the method 
of constructing a New Jersey tramp corporation. This is done by the 
anonymous author in fourteen chapters. The last chapter recites seven- 
teen advantages of a New Jersey tramp corporation. Among them the 
following probably will be the most attractive to would-be corporators 
of that style of concern: 3. ‘‘ No restriction on powers of business 
corporations.’’ 4. ‘‘ Incorporators’ and stockholders’ meetings may 
be held by proxy.’’ 6. ‘‘ Directors’ meetings may be held’? anywhere 
on this planet. 8. ‘‘ No limit on capitalization.’”? 10. ‘* Bonds not 
taxable may be issued to any amount.’’ 11. ‘*‘ No report on business 
conditions required.’’ 12. ‘‘No inquiry into the intimate affairs of 
the corporation.’’ 13-14. ‘‘ No restriction as to amountof indebted- 
ness,’’ and ‘* stockholders, officers and directors, not liable for corpo- 
rate debts.’’ 16. ‘‘ No limitation on holding real and personal prop- . 
erty.’’ Verily, the New Jersey tramp corporation is a wondrous 
concern that should be attractive to persons whose pictures are on 
exhibition in the rogues’ galleries. 


Waar THE Courts Cost New York Crry. — Persons who meditate 
upon the proposition that lawyers grow wealthy on the proceeds of the 
quarrels of others, may find the report of the commissioners on the 
expenses of administering justice between these disputants of interest. 
In Manhattan it is $761,250 a year, and in Brooklyn $212,900. These 
expenses in New York County are divided as follows: — 


Salaries of clerks, deputy clerks, attendants, etc 

Compensation of justices from other districts 

Salaries and contingencies, Appellate Division 

Salaries and contingencies, Supreme Court..........+.- 0.460000 
Maintenance Appellate Division Court House........ 6006 


This money keeps ten and one-third trial parts running, trying, and 
finally disposing of about 200 cases each, making the total trial force 


avert 
$289,000 
381,500 
80,000 
750 
12,000 
28,000 
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capable of disposing of about 2,400 jury cases a year, and five equity 
parts disposing of a total of 1,200 a year. An average of 4,393 cases 
has been added to the trial calendar in the past seven years — double 
the number tried and disposed of in court. — New York Times. 


PROSPERITY AT THE IR1sH Bar. — We find the following in the ‘‘ Irish 
Notes ’’ of the Law Times (London): — 


The Lord Chief Justice made a statement in the King’s Bench Division last 
week which seems to suggest that business at the Irish Baris in a more flourish- 
ing condition than it was some time ago. He said that, since the passing of the 
Local Government Act 1898, the local government business, which was mainly 
on the Crown side, had increased to such an extent and so rapidly that the 
ordinary civil business of the court was falling behind. He added that the 
judges were contemplating making some arrangement under which Crowh 
business would be heard on two days of the week only, and civil business — 
new trial motions, cases stated, and the like —on the other days. Undoubt- 
edly, the present sittings have been much busier for the judges than the pre- 
ceding terms; but it is doubtful if it will be found to be necessary to allocate 
the work inthe way suggested by Lord O’Brien. The present brightening of 
prospects is probably only temporary, although the passing of the Land Bill 
by increasing industrial and agricultural activity, would be not unlikely to 
tend in the same direction. 


CHeapness oF StaTE GOVERNMENT AT AN Earty Dar. — 
Under the Constitution of 1848, the Judges of the Supreme Court 
of Illinois (three in number) received a constitutional salary of 
$1,200 —‘‘ and no more.’’ The Judge of the Circuit Court an annual 
salary of $1,000 —‘‘and no more.’’ Besides, the Judges of both 
courts were not eligible to any other office or public trust of profit in 
the State or United States during their term of office, nor for one year 
thereafter. 

The Governor of the State received a salary of $1,500 per annum 
and it could not be increased. The legislators received two dollars per 
day for forty-two days and an additional one dollar per day for each 
day’s attendance thereafter, and ten cents necessary mileage. 

The Speaker of the House received the magnificent sum of an addi- 
tional dollar to his per diem as a member. To assure the State against 
legislative trickery, the per diem and mileage allowed to each member 
was entered on the journals and published at the close of each 
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session — by the strict command of the Constitution. In 1848 the 
population of the State was about 100,000, after thirty years mem- 
bership in the Federal Union. The State is now an Empire, second to 
none in the Union. — National Corporation Reporter. 


Ancient SLavery In Scortanp. — Mr. Carnecie in his recent inaug- 
ural address to the Iron and Steel Institute, made an interesting refer- 
ence to the rapid transformation which has taken place in the course 
of the last hundred years in the relations between master and servant 
as evidenced by the existence in Scotland of a form of industrial slavery 
down to so recent a date as 1799. The form of serfdom or villeinage 
to which Mr. Carnegie referred did not obtain in agricultural employ- 
ment to anything like the same extent in Scotland as it did in early 
times in England, but was chiefly confined to the case of colliers and 
salters, who were long recognized by the law as adscripti to the collieries 
or salt-pans in which they worked. Numerous references to this status 
of bondage are to be found in the statutes and decisions of the seven- 
teenth and eighteenth centuries. The first statute for their emancipa- . 
tion was passed in 1775, and in 1799 all colliers and salters were finally 
declared to be free. — Law Times (London). 


Statistics OF Rartway ReceIversuips. — According to a Bulletin of 
the Interstate Commerce Commission, prepared for the use of the 
press, the number of railways in the hands of receivers on June 30, 
1902, was 27, showing a net decrease of 18 as compared with the 
fiscal year 1901. The number of railways placed in the charge of 
receivers during 1902 was 4, and the number of railways taken from 
the management of receivers was 22. The roads under receivers 
operated 1,475.32 miles of line, of which 1,161.66 miles were owned 
by them. -Of the roads managed by receivers, 1 had an operated 
mileage in excess of 300 miles, 3 between 100 and 300 miles, and 19 
less than 100 miles. As nearly as ascertainable the capital stock rep- 
resented by the railways in the charge of receivers on June 30, 1902, 
was $18,267,677, funded debt $25,156,977, and current liabilities 
$4,746,399. These figures show a decrease in capital stock represen- 
ted, as compared with 1901, of $31,210,580, and in funded debt of 
$29,591,685. 
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CHARGING THE JURY ON THE INHERENT PROBABILITY AND IMPROBABIL- 
ity oF Eacu Story.— According to the New York Times, Judge 
Keogh, of the Supreme Court of the State of New York recently had 
before him on trial an ‘‘ accident case ’’ where the plaintiff’s claim was 
that the plaintiff was thrown from a car because it was started too 
soon, and before she was fairly onboard. The defendant claimed that 
the plaintiff jumped while the car ‘was in motion, and so sustained her 
injury through her own fault. Judge Keogh delivered a charge which 
the plaintiff’s attorney thoaght might tell against him with the jury. 
In an effort to counteract this and to have the last word to the jury 
favorable to his client, he requested the judge to charge the jury that 
they must take into consideration the inherent probability of each 
story. 

‘* I so charge,’’ said Judge Keogh, and, to the discomfiture of the 
lawyer, who tells the story with much relish, the judge added, ‘* also 
the inherent improbability of each story.’’ 

The jury promptly brought in a verdict for the defendant. 


Macaulay THE Lawyer. — Lord Rosebery, in bis recent speech at 
the unveiling of the memorial tablet which the London County Council 
have placed on Holly Lodge to mark the fact of the residence there for 
some years of Lord Macaulay, called attention to the fourfold claims 
of that great writer to remembrance — his distinction as an orator, an 
historian, an essayist, anda poet. He might well have included a fifth 
sphere in which Macaulay achieved renown — the sphere of law, says 
an esteemed English contemporary. To him, more than to any man, 
is due the excellence of arrangement and lucidity of definition which 
characterize the Indian penal code, and he it was who invented the sys- 
. tem of lighting up abstract definitions by illustrative examples, which 
has found so many imitators among text-book writers since his day. 
The late Sir James Fitzjames Stephen regarded Macaulay’s work on 
the code as perhaps his best title to fame, and, although every one may 
not agree with this pronouncement of the late judge, whose decisions 
on literature as on life were usually marked by an austerity somewhat 
forbidding, no one can gainsay the immense public service performed 
by Macaulay during those years he spent in India when the draft penal 
code took its shape. True, it was reserved for a later generation to 
transform the draft into an act, but the foundations were laid, and 
much of the superstructure erected, by the great writer whose memory 
has just been pleasantly recalled by the ceremony at Holly Lodge. — 
Law Notes. 
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Wnuar a Jury Witt Do, tHe Atuieuty Does Not Know.— What a 
jury will do is, according to the old legal jest, beyond the power of 
even omniscience to foretell ; and though no one could have predicted 
the acquittal of Butler, the St. Louis boss whom Circuit Attorney Folk 
was prosecuting for bribery, he has obtained it from the hands of a 
Missouri jury. The evidence seemed clear, but as most of it had 
necessarily to come from accomplices, the jury appears to have regarded 
it as tainted and therefore inconclusive. On such a principle, of 
course, it would be impossible to secure conviction for any crime by 
witnesses themselves guilty, but giving evidence for the State. The 
miscarriage of justice seems complete in Butler’s case. His first con- 
viction was set aside on the technical ground that he attempted bribery, 
it was true, but had bribed the wrong officials. Now he is pronounced 
not guilty. Naturally, Butler was moved to tears in court at such an 
admirable display of justice. Politicians of his stripe are usually 
simple natures. Their feelings are near the surface. Tears flow as 
readily from their sympathetic eyes over a friend beaten in a prize 
fight, as over their own miraculous escapes from prison. Hard-hearted 
Mr. Folk, however, has nothing to say except that he has done his duty 
in prosecuting Butler, and that he proposes to move on the works of 
the other boodlers undismayed.— N. Y. Evening Post. 


Kenr’s Jupiciat Lasors. — James Kent was Master in Chancery 
(February, 1796), Recorder of the City of New York (March, 1797), 
and Justice of the Supreme Court (June, 1798). These three offices 
were given to him by Governor John Jay, of New York, who signed 
the respective commissions. After six years of service in the Supreme 
Court he became Chief Justice (1804), remaining in these offices 
about sixteen years. In February, 1814, he was appointed Chancellor 
by Governor Tompkins, of New York, his commission bearing date of 
February 24, 1814. 

The results of his equity labors are apparent in the seven volumes of 
Johnson’s Chancery Reports. 

On July 31, 1823, Chancellor Kent reached the age of sixty years, 
the period of retirement under the Constitution of 1821, in which he 
himself had borne a part. He established an office in New York City 
for chamber practice, and almost immediately he was re-elected to his 
ormer chair of law in Columbia College. This bore fruit in his com- 
mentaries, which have become an American classic. —National Corpo- 
ration Reporter. 
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Tue Law Times Reports are, we believe, regarded as standard au- 
thority, and decisions published therein are, if we understand it aright, 
cited to the British,courts as authority, and receive the same attention 
from the learned judges as cases published in the regular official series. 
They form, on the whole, a very meritorious and well-edited collection 
of cases. There is, however, one very bad feature in the Law Times 
Reports. We will illustrate what we mean by saying that, on pages 
518 and 519, of Vol. 87, we find a case five times cited thus: ‘* Pritch- 
ard v. Merchant’s and Tradesman’s Mutual Life Insurance Society 
(upi sup.)’’. Now a person reading the opinions in which this case is 
thus cited must take up the trail of ‘‘ ubi sup.’’ and go back toa 
previous page of the report and search until he finds the proper cita- 
tion of the case. In doing so he stumbles over ‘‘ ubi sup.’’ again on 
page 517, but higher up on the same page he finds the case properly 
cited as ‘‘ Pritchard v. Merchant’s and Tradesman’s Mutual: Insur- 
ance Society, (3 C. B. N. S., 622)’’. In the reports of decisions 
which are still longer, and there are many of them, this practice of 
sending the reader back upon a ramble through previous pages and 
columns to untangle ‘‘ ubi sup.’’ is still more aggravating. 


Woman SurFRAGE IN AUSTRALIA — PREPONDERANCE OF FEMALE 
Votes. — A recent press dispatch says that the next Federal parlia- 
ment of Australia will be elected on purely universal suffrage, the 
electors belonging to both sexes. Owing to this fact, the Department 
of Home Affairs has prepared a census of the voters in the Common- 
wealth, which shows a preponderance of women electors. Here are 
the figures : — 

New South Wales, 303,752 females, 286,032 males; Victoria, 289,- 
280 females, 296,824 males; Queensland, 124,691 females, 97,409 
males; South Australia, 84,715 females, 80,473 males; Western Aus- 
tralia, 72,840 females, 42,550 males; Tasmania, 42,430 females, 37,- 
993 males; making a total of 917,708 female and 841,281 male voters 
in Australia. 


No Power in Common Law Governments To Stop DancErous 
FORMANCES BY Summary Measures. — The Law Times (London) 
says: — 


The prompt stoppage of the Paris-Madrid motor race illustrates once more 
a salient point of difference between the powers possessed by continental gov- 
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ernments and our own in the matter of issuing decrees and orders which have 
obligatory force. In this country, as is so clearly brought out by Professor 
Dicey in his Law of the Constitution, ‘: the rule of law ”” prevents, as a gen- 
eral rule, any government department taking many steps of a precautionary 
nature which are inherent in continental executives. Unless under the express 
authority of a statute, no steps similar to those which have just been taken in 
France and Spaiy are open to the British executive, and it may be worth while 
to point out that under the Light Locomotives (Ireland) Act recently passed, 
which sanctions the motor races in Ireland, there appears to be no authority 
to prohibit their continuation should it unfortunately happen that in their 


early stages they are accompanied by the like mishaps as befell the Paris- 
Madrid competitors and onlookers. 


‘ 


Stace AGvuE aT THE Bar. — The fact that Lord Lovat in the House 
of Lords on Thursday afternoon in last week was constrained through 
nervousness to resume his seat, leaving a sentence uncompleted, will 
recall the ‘* break downs ”’ on their first appearances at the Bar of many 
men who subsequently attained the highest eminence. To give a few 
instances. John Philpot Curran, who was the greatest forensic orator 
of his generation at the Irish Bar, and became eventually Master of the 
3 Rolls in Ireland, held his first brief in a Chancery motion. He was so 
q overcome with nervousness, thet when Lord Lifford, the Irish Lord 
F Chancellor, bade him speak louder, the papers fell from his hand anda 
friend finished the moving of the motion. Sir Michael O’Loghiin, 
q who became first a Baron of the Irish Court of Exchequer and then 
7 : Master of the Rolls in Ireland, swooned through nervousness when 


a moving for the first time in court a motion of course. Erskine, in his 
4 first effort at the Bar in the Greenwich Hospital case, has confessed 
4q that he narrowly escaped from a collapse, and could only find courage 
7 by thinking that his children were plucking at his gown and crying to 
j him that now was the time to get them bread. — Law Times (London). 


An AutHor WitTHpRAws HIs Book FROM CIRCULATION ON THE Dis- 
COVERY THAT IT Contains *‘ Bap Law.’’ — There are lawyers who, 

their honor, feel bad law quite acutely. Mr. Justice Wright is one of 
the possessors of this legal conscience. While at the Bar he hadi writ- 
ten an excellent little work on the ‘‘ Law of Criminal Conspiracy,”’ and 
in it he had stated it as law — on the strength of a ruling of Baron 
Gurney in Levi v. Levi — that an agreement among brokers not to bid 
at an auction— commonly known as a ‘‘ knock-out’’ — constituted a 
criminal conspiracy, overlooking a later decision of the Privy Council 
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in Doolubass v. Ramboll to the contrary. He thus found himself in the 
position of giving currency to bad law —terrible thought! What did 
he do? Dr. Heber Hart tells us in his last edition on the ‘‘ Law of 
Auctioneers.’ As soon as he came across Doolubass v. Ramboll he 
withdrew his book from circulation, on the ground that his treatment of 
Levi v. Levi was not warranted! How many learned authors, we 
wonder, would be found to exhibit a similar scrupulousness? — Law 
Times (London). 


THe APPOINTMENT OF POLITICAL OPPONENTS TO THE BENCH IN 
Encianp. — The following interesting note on this subject is from the 
Law Times (London) : — 


The appointment by the LorD CHANCELLOR of Mr. INDERWICE, K. C., a 
strong political opponent, to the position of Lunacy Commissioner is a welcome 
recognition of the principles that promotions at the Bar should be based, not on 
political services, but on professional merit. Lord LyNDHURST was made Chief 
Baron of the Exchequer in 1831 upon the recommendation of his political rival, 
Lord BRoUGHAM, who then held the Great Seal. Lord CaMPBELL, when Lord 
Chancellor, appointed COLIN BLACKBURN to be a judge of the Court of Queen’s 
Bench although he was of opposite politics and only known to the Chancellor 
by his professional reputation. And on the 3d July, 1865, the ATTORNEY- 
GENERAL (afterwards Lord Chancellor SELBORNE) stated in the House of 
Commons that Lord Chancellor WEsTBURY had exercised his judicial patronage 
without regard to the interests of party, and that he had selected a, political 
opponent (Mr. MONTAGUE SMITH, a Conservative member of the House of 
Commons) to fill the last vacancy upon the Bench and another Conservative 
gentleman to be Chief Registrar of the Court of Bankruptcy because he con- 
sidered them to be the most qualified persons for the said offices. In the ap- 
pointment of County Court judges he had also striven to select men for their 
merit and qualifications, without regard to personal or party considerations.! 


Tue Ricut to Hear Cases 1n Camera. — The Law Journal (Lon- 
don) says: — 


Sir Francis Jeune, who has decided that a judge has the inherent right to 
exclude the public from his court whenever he thinks that the nature of the 
case renders that course desirable in the interests of justice, is not the first 
judge who has acted upon such a view. The case of Malan »v. Young was 
tried by Mr. Justice Denman with closed doors in 1889, This was the first 
occasion on which an ordinary civil action was tried in camera, and the 


1 See Todd’s Parliamentary Government of England, vol. 1, pp. 619-620. 
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innovation drew from a well-known member of the Bar a strong assertion of 


‘his right to remain in court, which he abandoned only after an intimation 


from the Bench that force would be employed to compel him to leave. Whilst 
recognizing that there are cases not suited for a hearing before a mixed 
audience, we confess that we look with some distrust upon the uncontrolled 
power of a judge to exclude the public from his court. Are the advantages to 
be gained from hearing a small number of disagreeable cases in camera worth 


an interference with the great principle of publicity in the administration of 
justice? 


AnoTHER Citizen or No Man’s Lanp. —A special dispatch from 
Washington, D. C., to the New York Times, says: — 


An interesting question affecting the right to citizenship of a native of the 
Philippine Islands is likely to be presented to the local courts next week. 
ANTONIO Opiss1o DE Yzcaza is a native Filipino, who came to the United 
States shortly after the close of the war with Spain. Before leaving the Phil- 
ippines, however, he did not avail himself of that provision of the treaty 
between Spain and the United States which gave him the privilege of retaining 
his allegiance to Spain. 

Mr. Opissio came here and entered a law school, from which he was 
graduated last spring. Prior to this Opissio made application for naturaliza- _ 
tion, and the clerk refused to consider it on the ground that Opissio was not 
able to renounce allegiance to any particular prince or potentate, as is required 
by the law. Mr. Opissio asked for a rule to compel the clerk to consider his 
application. The motion was argued before ore of the Justices of the District 
Supreme Court and dismissed. Mr. Opissio, having been graduated at the law 
school, proposes to ask for admission to practice at the bar of the district 
courts, and this application will bring up anew the question of his citizenship. 
It is contended for Opissio that, having failed to formally express a purpose 


to preserve his allegiance to Spain, his default makes him a citizen of the 
United States. 


A Diapiwatep anp Germ-Inrestep Court Biste.— A special dis- 
patch to the New York Times from Orange, N. J., says:— 


The members of the Young People’s Union of the North Orange Baptist 
Church, who have been studying conditions in the police courts of the Oranges, 
discovered that the court Bible which has been in use in the Orange Police 
Court for twenty-five years was in a dilapidated and unsanitary condition. 

This Bible was presented to the court by the Rev. Hugh P. Fleming, rector 
of St. John’s Church, Orange, and has upon its surface a collection of germs 
of various races and nationalities that would arouse the envy of any bacteriolo- 
gist in the world. The covers became torn years age, and the book was held 
together by means of a cord tied around it. The young investigators promptly 
reported the matter to the organization, with the result that a larger and 


cleaner Bible graces Justice Bray’s desk and is now used in administering 
oaths. 
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If it is absolutely necessary in order to coerce a witness into telling 
the truth, that he should take his oath upon the Protestant version of 
the Bible, and end by kissing the book, might it not be wise to have 
Bibles specially manufactured for the purpose, with metallic covers 
which can be scrubbed each morning before court opens? 


E1GHTEEN YEARS IN Awaitine — A press dis patch from 
Oakland, California, says: — 


George Jones, who had been in the county jail for eighteen years awaiting 
trial, has just died there, aged ninety-three years. He had been incarcerated 
since Jan. 18, 1885, for the murder of Lorenzo Sutilo. He was convicted 
June 5, 1885, of the murder and sentenced to be hanged July 11. He suc- 
ceeded in gaining a new trial. About the time the trial was to begin Jones 
was taken with a stroke of paralysis and has never been able to leave his 


bed. Time and again the case was set for trial, but a continuance always was 
granted, 


Gov. Leary Exercises THE Power oF Eminent Domain TO GET A 
Berrer ‘* PaLace’’ THAN His SuBoRDINATE Has. —According to advice 
from Washington,’ among the attachés of the Guam island Govern- 
ment was Lieut. W. E. Safford of the navy. Having means at his com- 
mand, he purchased what was regarded as the best house on the 
island for his home. 

It was, in fact, a much better house than Gov. Leary was able to find. 
The Lieutenant was able to entertain with just a little more success 
than the Governor and the others, and it was not long before Gov. 
Leary decided to have Safford’s house for himself. 

When he approached the owner in the usual manner of a prospective 
purchaser, Leary found that the price in Safford’s mind was what any 
one else would regard as excessive, especially if the other desired to 
buy. But the Lieutenant was firm in his estimate of the value of the 
place and refused to part with a superior article for less than what he 
.held it to be worth. 

Finally the Governor condemned the property, took it ‘‘ for Govern- 
ment uses,’’ and used it asa residence for himself. Lieut. Safford 
appealed to Washington in many ways and through numerous channels. 

It was a delicate and unheard of proceeding for a subordinate to 
begin proceedings to protect himself from the confiscation of his home 
by his commanding officer. It took many months for letters to come 
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and go. The case dragged along and was handed from department 
to department and bureau to bureau. 

Three or four years passed and Safford has consulted his scientific 
tastes and resigned from the navy to enter the Department of Agricul- 
ture, where his expert knowledge as a botanist commands him a good 
position in the department library. 

The Attorney-General has finally held that Gov. Leary’s taking of 
the Lieutenant’s house was clearly within his powers. 


LiaBitity oF A TELEGRAPH CoMPANyY FOR PuTTING A PERIOD IN 
THE WronG PLace. — The Western Union Telegraph Company avoids 
liability growing out of mistakes in punctuation, by not punctuating at 
all. At least, the writer of this note has never seen a Western Union 
Telegram when delivered, that was punctuated, except possibly at the 
end of the message. The following will show the danger of punctua- 
tion, especially at the hands of a careless operator. It is found in a 
press dispatch from Rochester, N. Y., dated Oct. 4, of last year: — 


Monday, September 14, 1901, the [telegram in question was sent to Miss 
Hanna at Chicago. It read: ‘‘Mother is dead; funeral Wednesday at 2 
o’clock.’”? Miss Hanna was expecting such a message, and went to the office 
where she was informed there was one for ‘“‘ Ada H. Anna,’’ but, it is said, the 
company refused to give her this. She called the next day and still no tele- 
gram, but upon insisting, the ‘‘ Ada H. Anna”’’ message was given her. 

She arrived home too late for the funeral, and is suing to recover damages for 
mental anguish, pain and suffering in consequence. 


InsuncTion AGaINstT THE PuBLICATION oF DeEFaMATORY MATTER 
AFFECTING REPUTATION BUT NOT —F. L. Mitner, Esq., in 
one of his ‘‘ Canadian Letters’’ to the Law Times (London) thus 
describes a decision upon this question rendered by a Canadian court: — 


The jurisdiction to restrain by injunction the publication of slanderous 
matter affecting reputation, but not property, was exercised a few days ago in 
Quirk v. Dudley! by Chancellor Boyd in the Single Court at Toronto. The 
case;was @ peculiar one, and precedents for the exercise of the restraining 
power of the court must be rare. Hermann Loog v. Bean ? was cited, but that 
was a case where the plaintiff’s property rights were affected by the slander. 
The facts appear in the following extract from the Chancellor’s judgment: 


1 Not yet reported. 2 61 L. T. Rep. 442. 
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“As the complaint of the plaintiff, as it comes before the court on the affidavits, 
is uncontradicted by any evidence for defendant, it stands confessed that there 
has been an outrageous attack upon the character of plaintiff, ventured upon 
at a public entertainment by means of suggestions that she had been privy to 
the violent death of her husband. The defendant, posing as a mind reader, 
assumes, when in a state of so-called trance, to have before her mind’s eye 
visualized the panorama of the assumed tragedy, and tells forth the details bit 
by bit. Some interesting additions appear to be reserved for future exhibitions 
or entertainments, and to restrain these the intervention of the court is sought. 
Jurisdiction undoubtedly exists in libel or slander actions to restrain repeti- 
tion of the defamatory words, whether written or oral. This case appears to 
be perfectly atrocious. In the most sensational manner, and to gatherin a 
little filthy lucre in the way of admission fees, the public are given to under- 
stand that plaintiff is mixed up in some way with the murder of her husband. 
The mischief is enhanced by the fact that the revelations are published in news- 
papers at Brantford, and all the while proceedings are pending, concerning 
the manner of the husband’s death, before a coroner’s jury impaneled in the 


same city.’”? An injunction was granted until the trial or the further order of 
court ora judge. 


QuiveRA, AN Orrici1aL Sone or Kansas.—A press dispatch from 
Washington, dated March 2, says: — 


Pension Commissioner Ware, the poet laureate of the Administration, has 
written a poem for the celebration of Kansas’s semi-centennial at Topeka on 
May 30. The Kansans expect that President Roosevelt and Secretary Taft will 
be present. Mr. Ware’s poem is to be set to music and sung by the Topeka 
Choral Society at the ceremony. The Commercial Club of Topeka has offered 
a prize of $250 for the best musical setting fora chorus. The music must be 
sent in before April 10. Capt. Ware’s poem is entitled ‘‘ Quivera,’’ the Spanish ¢ 
name for Kansas. Some of the verses are:— 


In that half-forgotten era, 

With the avarice of old, 

Seeking cities he was told 

Had been paved with yellow gold, 
In the Kingdom of Quivera 


Came the restless Coronado 

To the open Kansas plain, 

With his knights from sunny Spain 
In an effort that, though vain, 
Thrilled with boldness and bravado. 


But their expectations eager, 

Found, instead of fruitful lands, 
Shallow streams and shifting sands 
Where the buffalo in bands 

Roamed o’er deserts dry and meagre 
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Back to scenes more trite, yet tragic, 
Marched the knights with armored steeds; 
Not for them the quiet deeds, 

Not for them to sow the seeds 

From which empires grow by magic. 


Thus Quivera was forsaken ; 

And the world forgot the place 
Through the lapse of time and space. 
Then the blue-eyed Saxon race 

Came und bade the desert waken. 


Sturdy are the Saxon faces 

As they move along in line; 
Bright the rolling cutters shine, 
Charging up the State’s incline 
As an army storms a glacis. 


We have made the State of Kansas, 
And to-day she stands complete, 
First in freedom, first in wheat; 
And her future years will meet 
Ripened hopes and richer stanzas. 


We call attention to the fact that in the above poem, bravado is 
made to rhyme with Coranado. As Captain Ware is a member of the 
Administration, this settles a vexed question in pronunciation ; for the - 
New York school teachers have been compelling the children, notwith- 
standing the scowls of their parents, to say bravado. 


a 

a 

. 

| 

. 


NOTES OF RECENT DECISIONS. 421 


NOTES OF RECENT DECISIONS. 


ConsTiTuTIONAL Law: REGULATION OF INTERSTATE COMMERCE — 
VALIDITY AND INTERPRETATION OF THE SHERMAN ANTI-TRUstT AcT.— 
The decision of the Supreme Court of the United States in the North- 
ern Securities case,’ has been pretty widely circulated, and is, by the 
time of this writing, in type in the official report. Moreover, 20,000 
of the opinions and dissenting opinions in the case were printed for 
distribution by order of the Senate of the United States; and it may 
be assumed that most of the law offices throughout the country have 
' received a copy of it under the frank of some Senator. When the 
original decision, that of the United States Circuit Court of Appeals 
for the Eighth Circuit, — hearing and deciding the case under the 
authority conferred by a special Act of Congress, — was delivered, we 
reviewed it at length.? These facts seem to render it unnecessary for 
us to review the present decision at very great length. The court was 
so divided in opinion, that no ‘‘ opinion of the court ’’ was delivered. 
The leading opinion opens with the following words: ‘‘ Mr. Justice 
Haran announced the affirmance of the decree of the Circuit Court, 
and delivered the following opinion.’’ Mr. Justice Harlan than de- 
livered a long opinion, which was concurred in by three of his asso- 
ciates, Justices Brown, McKenna and Day. Mr. Justice Brewer, 
concurring in the judgment of affirmance, did not concur in all the 
expressions contained in the opinion delivered by Mr. Justice Harlan, 
but filed a separate concurring opinion, stating his personal views. 
Mr. Justice White led the column of the dissenting judges, and filed an 
elaborate dissenting opinion, and with him concurred Mr. Chief Justice 
Fuller, Mr. Justice Peckham, and Mr. Justice Holmes. Mr. Justice 
Holmes also filed a dissenting opinion, relating chiefly to the question 
of the interpretation of the Federal Anti-Trust Act, in its relation to 
the matter which the court hand in hand; and with him concurred the 
Chief Justice, Mr. Justice White, and Mr. Justice Peckham. 

The decision, taken as a whole, thus leaves the question of the power 
of Congress to prevent monopolistic combinations affecting interstate 


1 Northern Securities Co. v. United States. 2 37 AM. Law Rev. 449. 
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commerce, which take the form of stock combinations among corpora- 
tions, or which take the device of ‘‘ holding companies,’’ to which 
competing corporations transfer a majority of their shares, —- in a very 
unsatisfactory position; and some of the more enlightened of the daily 
press have ventured to criticise the Supreme Court of the United States 
on the ground that its judges are incapable of greater unanimity on 
such important questions. The subject is not one for criticism, but 
is rather one for congratulation. The want of unanimity is evidence 
of a very important fact in judicial administration. It tends to prove 
that all the judges have given earnest attention to the question under 
consideration, and that each judge is thinking and voting according to 
his own views and convictions. If all the judges were required to deliver 
opinions seriatim upon every such case, as the English judges do, and 
as Thomas Jefferson argued that the judges of the Supreme Court 
of the United States ought to do, — then the proof would be absolute. 
The moral weight of the affirmance, however, greatly preponderates in 
favor of the government. Four able judges unanimously decided the 
case in the court below, in favor of the government. Four able judges 
now agree, ex animo, with the opinion of Judge Thayer, who delivered 
the opinion in the court below; and a fifth agrees to affirm the judg- 
ment, but does not agree with all the expressions of opinion contained 
in the opinion of affirmance, and consequently not with all those con- 
tained in the opinion of Judge Thayer. 

After stating the facts of the case with careful fullness, Mr. Justice 
Harlan proceeded to announce the following views : — 


Summarizing the principal facts, it is indisputable upon this record that, 
under the leadership of the defendants Hill and Morgan, the stockholders of 
the Great Northern and Northern Pacific Railway corporations, having com- 
peting and substantially parallel lines from the Great Lakes and the Mississippi 
river to the Pacific ocean at Puget sound, combined and conceived the scheme 
or organizing a corporation under the laws of New Jersey which should hold 
the shares of the stock of the constituent companies; such shareholders, in lieu 
of their shares in those companies, to receive, upon an agreed basis of value, 
shares in the holding corporation; that, pursuant to such combination, the 
Northern Securities Company was organized as the holding corporation through 
which the scheme should be executed; and under that scheme such holding cor- 
poration has become the holder — more properly speaking, the custodian — of 
more than nine-tenths of the stock of the Northern Pacific, and more than three- 
fourths of the stock of the Great Northern, the stockholders of the companies who 
delivered their stock receiving, upon the agreed basis, shares of stock in the hold- 
ing corporation. The stockholders of these two competing companies disap - 
peared, as such, for the moment, but immediately reappeared as stockholders 
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of the holding company, which was thereafter to guard the interests of both 
sets of stockholders as a unit, and to manage, or cause to be managed, both 
lines of railroad as if held in one ownership. Necessarily by this combination or 
arrangement the holding company in the fullest sense dominates the situation 
in the interest of those who were stockholders of the constituent companies; 
as much so, for every practical purpose, as if it had been itself a railroad cor- 
poration which had built, owned, and operated both lines for the exclusive 
benefit of its stockholders. Necessarily, also, the constituent companies 
ceased, under such a combination, to be in active competition for trade and 
commerce along their respective lines, and have become, practically, one power- 
ful consolidated corporation, by the name of a holding corporation, the princi- 
pal, if not the sole, object for the formation of which was to carry out the 
purpose of the original combination, under which competition between the con- 
stitutent companies would cease. Those who were stockholders of the Great 
Northern and Northern Pacific and became stockholders in the holding com- 
pany are now interested in preventing all competition between the two lines, 
and, as owners of stock or of certificates of stock in the holding company, they 
will see to it that no competition is tolerated. They will take care that no per- 
sons are chosen directors of the holding company who will permit competition 
between the constituent companies. The result of the combination is that all 
the earnings of the constituent companies make a common fund in the hands 
of the Northern Securities Company, to be distributed, not upon the basis of 
the earnings of the respective constituent companies, each acting exclusively 
in its own interests, but upon the basis of the certificates of stock issued by 
the holding company. No scheme or device could more certainly come within 
the words of the act,—‘‘ combination in the form of a trust or other- 
wise * * * in restraint of commerce among the several States or with 
foreign nations,’’— or could more effectively and certainly suppress free com- 
petition between the constituent companies. This combination is, within the 
meaning of the act, a “trust; ’’ but if not, it is a combination in restraint of 
interstate and international commerce; and that is enough to bring it under the 
condemnation of the act. The mere existence of such a combination, and the 
power acquired by the holding company as its trustee, constitute a menace to, 
and a restraint upon, that freedom of commerce which Congress intended to 
recognize and protect, and which the public is entitled to have protected. If - 
such combination be not destroyed, all the advantages that would naturally 
come to the public under the operation of the general laws of competition, as 
between the Great Northern and Northern Pacific Railway Companies, will be 
lost, and the entire commerce of the immense territory in the northern part of 
the United States between the Great Lakes and the Pacific at Puget sound will 
be at the mercy of a single holding corporation, organized in a State distant 
from the people of that territory. 

The Circuit Court was undoubtedly right when it said —all the judges of 
that court concurring —that the combination referred to ‘led inevitably to 
the following results: First, it placed the control of the two roads in the hands 
ofa single person, to wit, the Securities Company, by virtue of its ownership 
of a large majority of the stock of both companies; second, it destroys every 
motive for competition between two roads engaged in interstate traffic, which 
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were natural competitors for business, by pooling the earnings of the two roads 
for the common benefit of the stockholders of both companies.’’ ! 

Such being the case made by the record, what are the principles that must 
control the decision of the present case? Do former adjudications determine 
the controlling questions raised by the pleadings and proofs? 

The contention of the government is that, if regard be had to former adjudi- 
cations, the present case must be determined in its favor. That view is con- 
tested and the defendants insist that a decision in their favor will not be 
inconsistent with anything heretofore decided and would be in harmony with 
the act of Congress. 

Is the act to be construed as forbidding every combination or conspiracy in 
restraint of trade or commerce among the States or with foreign nations? 
Or, does it embrace only such restraints as are unreasonable in their 
nature? Is the motive with which a forbidden combination or conspi- 
racy was formed at all material when it appears that the necessary tefidency of 
the particular combination or conspiracy in question is to restrict or suppress 
free competition between competing railroads engaged in commerce among the 
States? Does the act of Congress prescribe, as a rule for interstate or inter- 
national commerce, that the operation of the natural laws of competition 
between those engaged in such commerce shall not be restricted or interfered 
with by any contract, combination, or conspiracy? How far may Congress go 
in regulating the affairs or conduct of State corporations engaged as carriers in 
commerce among the States or of State corporations which, although not 
directly engaged themselves in such commerce, yet have control of the business 
of interstate carriers? If State corporations, or their stockholders, are 
found to be parties to a combination in the form of a trust or otherwise, which 
restrains interstate or international commerce, may they not be compelled to 
respect any rule for such commerce that may be lawfully prescribed by 
Congress? 

These questions were earnestly discussed at the bar by able counsel, and have 
received the full consideration which their importance demands. 


Mr. Justice Harlan then proceeded with a brief review of the de- 
cisions of the Supreme Court of the United States, arising under the 
Anti-Trust Act; after which he proceeded as follows : — 


We will not incumber this opinion by extended extracts from the former 
opinions of this court. It is sufficient to say that from the decisions in the 
above cases certain propositions are plainly deducible and embrace the present 
case. Those propositions are: — 

That, although the act of Congress known as the Anti-Trust act has no refer- 
ence to the mere manufacture or production of articles or commodities within 
the limits of the several States, it does embrace and declare to be illegal every 
contract, combination or conspiracy, in whatever form, of whatever nature, 
and whoever may be parties to it, which directly or necessarily operates in 
restraint of trade or commerce among the several States or with foreign nations; 
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That the act is not limited to restraints of interstate and international trade 
or commerce that are unreasonable in their nature, but embraces all direct 
restraints imposed by any combination, conspiracy or monopoly upon such 
trade or commerce; 

That railroad carriers engaged in interstate or international trade or com- 
merce are embraced by the act; 

That combinations even among private manufacturers or dealers whereby 
interstate or international commerce is restrained are equally embraced by this 
act; 

That Congress has the power to establish rules by which interstate and in- 
ternational commerce shall be governed, and, by the Anti-Trust act, has pre- 
scribed the rule of free competition among those engaged in such commerce; 

That every combination or conspiracy which would extinguish competition 
between otherwise competing railroads engaged in interstate trade or commerce 
and which would in that way restrain such trade or commerce, is made illegal 
by the act; ° 

That the natural effect of competition is to increase commerce, and an agree- 
ment whose direct effect is to prevent this play of competition restrains instead 
of promoting trade and commerce; 

That to vitiate a combination, such as the act of Congress condemns, it need 
not be shown that the combination, in fact, results or will result in a total sup- 
pression of trade or in a complete monopoly, but it is only essential to show 
that by its necessary operation it tends to restrain interstate or invernational 
trade or commerce or tends to create a monopoly in such trade or commerce 
and to deprive the public of the advantages that flow from free competition; 

That the constitutional guarantee of liberty of contract does not prevent 
Congress from prescribing the rule of free competition for those engaged in 
interstate and international commerce; and, 

That under its power to regulate commerce among the several States and 
with foreign nations, Congress had authority to enact the statute in question. 

No one, we assume, will deny that these propositions were distinctly 
announced in the former decisions of this court. They cannot be ignored or 
their effect avoided by the intimation that the court indulged in obiter dicta. 
What was said in those cases was within the limits of the issues made by the 
parties. In our opinion, the recognition of the principles announced in former 
cases must, under the conceded facts, lead to an affirmance of the decree below, 
unless the special objections, or some of them, which have been made to the 
application of the act of Congress to the present case are of a substantial 
character. We will now consider those objections. 


It would be interesting, if there were time or space, to follow Mr. 
Justice Harlan through the rest of his opinion, in which he considers 
those objections and conclusively refutes them, we venture to think. 
If his opinion could be characterized in a few words, it would be: 1. 
That the Federal Anti-Trust act is valid. 2. That it means what it 
says. 3. That it consequently applies to the case where a so-called 
‘*holding company ’’ is organized for the sole purpose of evading its 
provisions. 
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Mr. Justice Brewer, in his separate concurring opinion, states that 
he was with the majority of the court in its previous Anti-Trust 
law decisions, but has now changed his views so far as to come around 
to the doctrine that the Anti-Trust statute does not prohibit all restraint 
of interstate commerce, but only those restraints which are unreason- 
able; but he thinks that the contract involved in the creation of the 
New Jersey ‘‘ holding corporation,’’ called the Northern Securities 
Company, did involve an attempt unreasonably to restrain interstate 
commerce, and therefore he concurs in the judgment. 

‘¢ That act,’’ says he, ‘‘ as appears from its title, was leveled at only 
‘unlawful restraints and monopolies.’ Congress did not intend to 
reach and destroy those minor contracts in partial restraint of trade 
which the long course of decisions at common law had affirmed were 
reasonable and ought to be upheld. The purpose rather was to place 
a statutory prohibition with prescribed penalties and remedies upon 
those contracts which were in direct restraint of trade, unreasonable 
and against public policy. Whenever a departure from common-law 
rules and definitions is claimed, the purpose to make the departure 
should be clearly shown. Such a purpose does not appear, and such 
a departure was not intended.’’ Whether this language is sound or 
unsound need not be considered, since no such question was before the 
court. The case before the court was not a ‘‘ minor contract in partial 
restraint of trade,’’ but it was a major contract in general restraint of 
trade; and so the court, including Mr. Justice Brewer, held. 

In the next paragraph Mr. Justice Brewer enters upon another extra- 
judicial thesis. ‘‘ Further,’’ he says, ‘‘ the general language of the 
act is also limited by the power which each individual has to manage 
his own property and determine the place and manner of its invest- 
ment. Freedom of action in these respects is among the inalienable 
rights of every citizen. If, applying this thought to the present case, 
it appeared that Mr. Hill was the owner of a majority of the stock in 
the Great Northern Railway Company he could not, by any act of 
Congress, be deprived of the right of investing his surplus means in 
the purchase of stock of the Northern Pacific Railway Company, 
although such purchase might tend to vest in him, through that owner- 
ship, a control over both companies. In other words, the right, which 
all other citizens had, of purchasing Northern Pacific stock could not 
be denied to him by Congress because of his ownership of stock in 
the Great Northern Company. Such was the ruling in Pearsall v. 
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Great Northern Railway,' in which this court said,? in reference to 
the right of the stockholders of the Great Northern Company to pur- 
chase the stock of the Northern Pacific Railway Company: ‘ Doubt- 
less these stockholders could lawfully acquire by individual purchases 
a majority or even the whole of the stock of the reorganized company, 
and thus possibly obtain its ultimate control; but the companies would 
still remain separate corporations with no interests, as such, in com- 
mon.’’’ This was no doubt well said, and, like everything that Mr. 
Justice Brewer says, was clearly said. But again no such question was 
before the court. It was purely an obiter dictum. But it was thought 
necessary to plant a stake and mark a boundary, which would not be 
crossed in future, in order not to alarm the country. This purpose 
Mr. Justice Brewer professes in the last paragraph of his opinion, 
which is as follows: ‘‘I have felt constrained to make these observa- 
tions for fear that the broad and sweeping language of the opinion of 
the court might tend to unsettle legitimate business enterprises, stifle 
or retard wholesome business activities, encourage improper disregard 
of reasonable contracts and invite unnecessary litigation.’’ 

Mr. Justice Brewer then proceeded to deal the ‘‘ holding corpora- 
tion ’’ the following sledge-hammer blows : — 


But no such investment by a single individual of his means is here presented. 
There was a combination by several individuals separately owning stock in two 
competing railroad companies to place the control of both in a single corpora- 
tion. The purpose to combine and by combination destroy competition existed 
before the organization of the corporation, the Securities Company. That 
corporation, though nominally having a capital stock of $400,000,000, had no 
means of its own; $30,000 in cash were put into its treasury, but simply for the 
expenses of organization. The organizers might just as well have made the 
nominal stock a thousand millions as four hundred, and the corporation would 
have been no richer or poorer. A corporation, while by fiction of law recog- 
nized for some purposes as a person and for purposes of jurisdiction as a citizen, 
is not endowed with the inalienable rights of a naturalperson. It is an artificial 
person, created and existing only for the convenient transaction of business. 
In this case it was a mere instrumentality by which separate railroad properties 
were combined under one control. That combination is as direct a restraint of 
trade by destroying competition as the appointment of a committee to regulate 
rates. The prohibition of such a combination is not at all inconsistent with 
the right of an individual to purchase stock. The transfer of stock to the 
Securities Company was a mere accident, the manner in which the combination 
to destroy competition and thus unlawfully restrain trade was carried out. 

If the parties interested in these two railroad companies can, through the 
instrumentality of a holding corporation, place both under one control, then in 
like manner, as was conceded on the argument by one of the counsel for the 
appellants, could the control of all the railroad companies in the country be 
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placed ina single corporation. Nor need this arrangement for control stop with 
what has already been done. The holders of $201,000,000 of stock in the 
Northern Securities Company might organize another corporation to hold their 
stock in that company, and the new corporation holding the majority of the 
stock in the Northern Securities Company and aeting in obedience to the wishes 
of a majority of its stockholders would control the action of the Securities 
Company and through it the action of the two railroad companies, and this 
process might be extended until a single corporation whose stock was owned by 
three or four parties would be in practical control of both roads, or, having 
before us the possibilities of combination, the control of the whole transporta- 
tion system of the country. I cannot believe that to be a reasonable or lawful 
restraint of trade. : 

Again, there is by this suit no interference with State control. Itis a recog- 
nition rather than a disregard of its action. This merging of control and de- 
struction of competition were not authorized, but specifically prohibited by the 
State which created one of the railroad companies, and within whose boundaries 
the lines of both were largely located and much of their business transacted. 
The purpose and policy of the State are therefore enforced by the decree. So 
far as the work of the two railroad companies was interstate commerce, it was 
subject to the control of Congress, and its purpose and policy were expressed 
in the act under which this suit was brought. 

It must also be remembered that under present conditions a single railroad 
is, if not a legal, largely a practical monopoly, and the arrangement by which 
the control of these two competing roads was merged in a single corporation 
broadens and extends such monopoly. I cannot look upon it as other than an 
unreasonable combination in restraint of interstate commerce — one in conflict 
with State law and within the letter and spirit of the statute and the power of 
Congress. Therefore I concur in the judgment of affirmance. 


Mr. Justice WHITE (with whom concurred Mr. Chief Justice Fuller 
and Justices Peckham and Holmes) delivered the principal dissenting 
opinion. Like all opinions of that eminent judge, it is clear and 
strong; but it will not carry with it universal assent. ‘‘ Two ques- 
tions,’’ said he, ‘‘ arise: Does the Anti-Trust Act, when rightly inter- 
preted, apply to the acquisition and ownership by the Northern Securities 
Company of the stock in the two railroads? and, second, if it does, had 
Congress the power to regulate or control such acquisition and owner- 
ship?’’ Mr. Justice White answers both of these questions in the 
negative; but he deals chiefly with the second question, the power of 
Congress over the matter, and he leaves the first question to be 
answered by Mr. Justice Holmes in a separate dissenting opinion. 
The substance of his agument is that, as held in Gibbons v. Ogden, 
commerce is traffic and intercourse; and that the Constitution, 
in conferring upon Congress the power to regulate commerce among 
the States, conferred upon it’ the power to prescribe rules for 
carrying on such traffic and intercourse; but did not confer upon it, 
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or undertake to confer upon it, the power to control the holding by a 
corporation created in one State, of the shares of corporations created 
or existing in other States, no matter for what purpose that holding 
may have been devised or resorted to. He goes so far as to point out 
that the position of the government would overthrow every State law 
forbidding the consolidation of railroad corporations ; ‘‘ for if the own- 
ership of stock in State corporations be within the regulating power of 
Congress under the commerce clause and can be prohibited by Con- 
gress, it would be within the power of that body to permit that which 
it had the right to prohibit. But the principle that the ownership of 
property is embraced within the power of Congress to regulate com- 
merce, whenever that body deems that a particular character of owner- 
ship, if allowed to continue, may restrain commerce between the 
States or create a monopoly thereof, is, in my opinion, in conflict with 
the most elementary conceptions of rights of property. For it would 
follow if Congress deemed that the acquisition by one or more individ - 
uals engaged in interstate commerce of more than a certain amount of 
property would be prejudicial to interstate commerce, the amount of 
property held or the amount which could be employed in interstate 
commerce could be regulated.’’ 

It would be idle and unjust to deny the strength and impressiveness 
of the dissenting opinion of Mr. Justice White. He reasons with 
characteristic clearness and illustrates his conclusions by citing a great 
many of the prior decisions of the court, which bear upon the question 
under consideration. He also cites with approval the decision of Mr. 
Justice Jackson, rendered when U.S. Circuit Judge, in the case of 
Re Greene,' in which that eminent jurist said: ‘‘ Congress certainly 
has not the power or authority under the commerce clause, or any 
other provision of the Constitution, to limit and restrict the right of 
corporations created by the States, or the citizens of the States, in the 
acquisition, control and disposition of property.’’ 


The dissenting opinion of Mr. Justice Hotmes (with whom concurred 
the Chief Justice, Mr. Justice White and Mr. Justice Peckham), is a 
production which, after reading and re-reading, this reviewer finds him- 
self unable to attempt to condense, for fear that by so doing he might do 
an injustice to the author of it; and he fears that to print it in full might 
do him even a greaterinjustice. It is written in the first person singu- 
lar, and the personal pronoun I, which occurs six times on the second 
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page, crops out fifteen times on the last page. He points out that the 
Anti-Trust act is a criminal statute; that it must be interpreted as a 
criminal statute whether the proceeding is by an indictment to punish 
its infraction, or by an injunction to restrain its infraction; and he 
argues that the construction must be the samein either case. He points 
out that the statute says nothing about competition. The words 
‘¢ restraint of trade ’’ must be interpreted according to the meaning of 
those words at common law, and that meaning referred to a contract 
whereby one person entered into an engagement with another, not to 
trade with third persons. His opinion is pitched upon the plane of 
extreme argument and controversy. It is a succession of sharp tilts 
against the position of the majority of the court. Its last paragraph 
is as follows : — 


In view of my interpretation of the statute I do not go further into the ques- 
tion of the power of Congress. That has been dealt with by my brother White 
and I concur in the main with his views. I am happy to know that only a 
minority of my brethren adopt an interpretation of the law which, in my opin- 
ion, would make eternal the bellum omnium contra omnes and disintegrate 
society so far as it could into individual atoms. If that were its intent I should 
regard calling such a law a regulation of commerce as a mere pretense. It 
would be an attempt to reconstruct society. I am not concerned with the wis- 
dom of such an attempt, but I believe that Congress was not intrusted by the 
Constitution with the power to make it, and I am deeply persuaded that it has 
not tried. 


The dissenting opinions are closely logical, but they are narrow and 
technical. They stick in the bark of the question. No one denies 
that Congress cannot, as a general rule, interfere with the ownership 
and use of property. The majority of the court have not denied it, 
and Mr. Justice Brewer has expressly admitted it, and has pointed out 
the true distinction. If the question had stopped there, the opinions 
of the dissenting judges would have been unanswerable. But it does 
not stop there. The dissenting opinions ignore the main fact, which is 
that the creation of the ‘‘ holding company’’ was a mere device or 
trick invented by certain sharpers, fixers, and manipulators, and their 
counsel, — lawyers whose wits had been sharpened, but not enlarged 
by the practice of their profession, — for the mere purpose of evading 
the provisions of the Anti-Trust Law, ‘‘ beating the law’’ as it has 
come to be called, and for no other purpose. A government which is 
destitute of the power of enforcing its statutory mandates against such 
trickery, would be weak and pusillanimous indeed. In every proper 
and sane remedial system, where the rogue starts out thus to circum- 
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vent the legislature, and where consequently the rogue and the chancel- 
lor find themselves running a race with each other, the chancellor will 
beat the rogue, as he has done in this case. The dissenting opinions 
have the same infirmity which infected the Sugar Trust decision, —a 
decision which the dissenting judges roll as a sweet morsel under their 
tongues. That infirmity, in the Sugar Trust decision, was the assump- 
tion that the combination was concocted for the mere purpose of 
manufacturing, — ignoring the consideration that manufacturing is 
purposeless and useless without subsequent selling, and that the whole 
purpose of the combination was to engross the markets of the United 
States in the commodity of sugar. The decision thus stopped at an in- 
termediate point. So here, the device which the court has condemned, 
is not the business of mere stockholding, but it is, as the majority 
opinions so clearly point out, a device resorted to for the mere purpose 
of throwing into one control two parallel and competing railway sys- 
tems, thereby preventing competition between them, and engrossing rail- 
way transportation between the Great Lakes and the Pacific Ocean. 
The Sugar Trust was, in substance and in sense, a combination to 
maintain prices in selling. The Northern Securities’ scheme was, in 
substance and in sense, not a corporation created for the mere owner- 
ship and control of shares in other companies, but a combination to 
enable certain parties to maintain the prices of interstate transporta- 
tion throughout vast reaches of our great country. If, instead of these 
four dissenting judges, a majority of the court had failed to see this, 
the decision would have been a public calamity. Clearly, such a com- 
bination is too large to be controlled by any State. If the general 
government cannot control it in such a manner that tricksters cannot 
evade its control, then it is uncontrollable, and there is nothing even in 
a free country, for the people to do, but to lie down with the weight of 
it upon their necks. Happily, they have not yet reached that stage. 


FEDERAL JURISDICTION: Suir By a State AGarnst A Foreign Cor- 
PORATION ENGAGED IN InTERSTATE a Scit Dogs 
Nor Lie 1x a Feperat Court anp 1s not REMOVABLE TO A FEDERAL 
Court. — The case of the State of Minnesota v. Northern Securities 
Company et al., decided by the Supreme Court of the United States 
on April 11, turned wholly upon the question of the jurisdiction of a 
court of the United States over such a controversy. The State of 
Minnesota, like most of the other States, has its own ‘ Anti-Trust 
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law,’’ the provisions of which need not be set out. That State, in its 
political character, brought an action in one of its own courts against 
the Northern Securities Company, the Great Northern Railway Com- 
pany, the Northern Pacific Railway Company, and others, to restrain a 
violation of this law. On the allegations of the bill the case resembled 
the suit in equity brought by Attorney-General Knox, on behalf of the 
United States, the decision of which is the subject of the next previous 
note. On the petition of the defendant, the Northern Securities Com- 
pany, the case was removed to the Circuit Court of the United States. 
The petition for removal stated that the suit was of a civil nature, in 
equity, that it involved, exclusive of costs, the sum of $2,000, and was 
one arising under the Constitution and laws of the United States. 
Proofs were taken in the United States court, and the case was heard 
before Mr. District Judge Lochren, sitting as Circuit Judge, and he 
dismissed the bill upon the merits, rendering the decision in which he 
overruled his judicial superiors in the Eighth Circuit.1 From his 
decision this appeal was taken to the Supreme Court of the United 
States. After the case had been argued in the Supreme Court upon 
all questions, the court invited the parties to submit briefs upon, the 
question whether the Circuit Court of the United States could take © 
cognizance of the case upon the removal from the State court. These 
briefs being submitted and considered, the case is now decided, the 
conclusion of the court being that the Circuit Court of the United 
States could not acquire jurisdiction of such a proceeding, because 
such a proceeding could not have been instituted in that court in the 
first instance. Both parties to the argument in the Supreme Court 
deemed the case a removable one and desired that: the court should 
consider it upon its merits, as disclosed by the pleadings and the evi- 
dence. ‘‘ But,’’.said Mr. Justice Harlan, in giving the opinion of the 
Supreme Court, ‘‘ consent of parties can never confer jurisdiction upon 
a Federal court. If the record does not affirmatively show jurisdiction 
in the Circuit Court, we must, upon our own motion, so declare, and 
make such order as will prevent that court from exercising an authority 
not conferred upon it by statute.’’? The court then proceeded to in- 
quire whether this was a case of which the Circuit Court could take 


1 123 Fed. Rep. 692. Northwestern Va. R. Co., 158 U. S. 53, 

2 Citing M. C.& L. M. R. Railway 57; Great Southern Fire Proof Hotel 
Co., 111 U. 8. 379, 382; Robertson v. Co. v. Jones, 177 U. S. 449, 453; Con- 
Cease, 97 U. S. 646; King Bridge v. tinental National Bank v. Burford, 191 
Otoe County, 120 U. 8.225; Parkerv. U.S. 120; Defiance Water Co. v. De- 
Ormsby, 141 U. S. 83; Mattingly v. fiance, 191 U. S. 184, 194. 
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cognizance. It was not a controversy between citizens of different 
States, for the State of Minnesota was not a ‘‘ citizen’’ within the 
meaning of the Constitution or acts of Congress.' Unless the case was 
one of which the Circuit Court might have taken cognizance had the 
action been brought in that court in the first instance, then it was not 
removable to that court.2 The suit had the double purpose of enforcing, 
first, the Anti-Trust law of the State of Minnesota, and, secondly, the 
Anti-Trust act of Congress. A suit to enforce the Anti-Trust law of 
Minnesota, brought by the State of Minnesota in its own court, not be- 
tween citizens of different States, was not a suit arising under the Con- 
stitution or laws of the United States. Nor could the jurisdiction of 
the Circuit Court be supported because the complainant, the State of 
Minnesota, claimed relief under the Anti-Trust act of Congress. It 
could not be viewed in that light, because the statute itself, so far from 
permitting the State to sue to enforce its provisions, confines the action 
to actions by the several District Attorneys of the United States in 
their respective districts, under the direction of the Attorney-General. 
The State of Minnesota proved that it possessed within its boundaries 
vast proprietary rights which would be injured by the combination 
called the Northern Securities Company. But the court, after consid- 
ering the nature of those rights, held, that the injury to the State of 
Minnesota, to redress which the present suit was brought, was, at most, 
only remote and indirect, such as might happen to every individual 
owner of property in the State. If this ground were tenable, every 
individual owner of property in a State might, upon like general 
grounds, by an original suit, irrespective of any direct or special 
injury to him, invoke the original jurisdiction of a Circuit Court of the 
United States to. restrain and prevent violations of the Anti-Trust 
act of Congress. ‘‘ We do not think,’’ continued Mr. Justice Harlan, 
‘that Congress contemplated any such methods for the enforce- 
ment of the Anti-Trust act. We cannot suppose it was intended 
that the enforcement of the act should depend in any degree upon 
original suits in equity instituted by the States or by individuals to 
prevent violations of its provisions. On the contrary, taking all the 
sections of that act together, we think that its intention was to limit 
direct proceedings in equity to prevent and restrain such violations of 
the Anti-Trust act as cause injury to the general public, or to all 
alike, merely from the suppression of competition in trade and com- 


1 Citing Postal Tel. Cable Co. v. 2 Citing numerous cases. 
Alabama, 155 U. S. 487. 
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merce among the several States and with foreign nations, to those 
instituted in the name of the United States, under the fourth section of 
the act, by district attorneys of the United States, acting under the 
direction of the Attorney-General; thus securing the enforcement of 
the act, so far as direct proceedings in equity are concerned, according to 
some uniform plan, operative throughout the entire country. Possibly 
the thought of Congress was that such a limitation upon suits in equity 
of a general nature to restrain violations of the act, irrespective of 
any direct injury sustained by particular persons or corporations, 
interstate and international trade and commerce and those carrying on 
such trade and commerce, as well as the general business of the 
country, would not be needlessly disturbed by suits brought, on all 
sides and in every direction, to accomplish improper or speculative 
purposes. At any rate, the interpretation we have given of the act is 
a more reasonable one. It is a safe and conservative interpretation, in 
view as well of the broad and exclusive power of Congress over inter- 
state and international commerce as of the fact that, so far as such 
commerce is concerned, Congress has prescribed a specific mode for 
preventing restraints upon it, namely suits in equity under the direc- 
tion of the Attorney-General. Of the present suit the Attorney- 
General has no control, and is without any responsibility for the 
manner in which it is conducted, although, in its essential features, it 
is just such a suit as would be brought by his direction when pro- 
ceeding under the fourth section of the Anti-Trust act.’’ 

The State of Minnesota reserved the further point that the repelling 
of jurisdiction would operate to refuse to give full faith and credit to 
the public acts of the State of Minnesota under Article 4 of the Federal 
Constitution. This contention did not impress the court, and it is 
evidently too weak for discussion in a law journal. The result of it 
was that the decree of the Circuit Court was reversed and the cause 
sent back with directions that it be remanded to the State court. 


Unirep States Marts: Books PuBLIsHED as PERIODICALS NOT EN- 
TITLED TO Seconp-CLass RatE.— For sixteen years the Post Office 
Department of the United States registered books published in monthly 
installments as ‘‘ periodical publications,’’ and hence entitled to be 
carried in the mails as second-class matter. Second-class matter 
is transmitted through the mails at one cent a pound or a fraction 
thereof. Third-class matter, which embraces books, transient news- 
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papers and periodicals, circulars, etc., goes at the rate of one cent 
for each two ounces or fractional part thereof. It is thus seen that 
second-class matter is eight times as cheap as the rate for third-class 
matter. This gross disparity tells volumes as to the influence which 
newspapers have upon members of Congress. It is the grossest and 
baldest injustice. A daily or weekly newspaper, or a monthly story 
paper, filled with trash, and loaded down with vile and quack adver- 
tisements, goes at a rate eight times as cheap as publications of a 
transient character, however clean and decent, which are not entitled 
to be designated as ‘‘ periodical publications.’’ In order to obviate 
this injustice, and to get the advantage of the cheaper rate, many 
publishers resorted to the practice of issuing reprints of standard 
works in serial form, let us say issuing a number once a month. 
Among the publications so issued was that of Houghton, Mifflin & 
Co., known as the. ‘‘ Riverside Literature Series.’’ This publication 
was made up of reprints of standard authors of high grade, whose copy- 
rights had either expired or were controlled by Houghton, Mifflin & Co. 
For sixteen years the Postmaster-General of the United States had 
admitted this and many other similar publications to registry as second- 
class matter. No less than five of the predecessors of the present 
Postmaster-General had acted upon this principle. But, in consequence 
of this, the mails had been so burdened with cheap reprints of authors 
in pamphlet form, issued as periodicals, that the Postmasters-General 
had in several instances brought the matter to the attention of Congress. 
Congress had, however, refused to change the law so as to require such 
‘matter to be classified as books or as ‘‘ miscellaneous printed matter,’’ 
the latter being matter of the third class, and not as ‘‘ periodical pub- 
lications.”” Finally, notwithstanding the refusal of Congress so to act, 
the present Postmaster-General determined to make a new law on the 
subject for his own guidance; and, accordingly, on May 5th, 1902, he 
ruled that the ‘‘ Riverside Literature Series ’’ could not go through the 
mails as second-class matter. This ruling was made notwithstanding 
the fact that a post office official, having power to act in the premises, 
had issued to Houghton, Mifflin & Co., a certificate declaring that the 
‘* Riverside Literature Series’? had been determined by the Third 
Assistant Postmaster-General to be a publication entitled to admission 
into the mails as second-class matter. 

The present suit was brought in the Supreme Court of the District 
of Columbia, against the Postmaster-General, praying that the ‘‘ River- 
side Literature Series ’’ be entered and transmitted through the mails 
as second-class mail matter, and that an injunction issue to restrain the 
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cancellation of the certificate of entry just referred to. The Supreme 
Court of the District rendered a decree in accordance with the prayer 
of the bill.'!’ An appeal was taken to the Court of Appeals of the Dis- 
trict, which reversed the decree of the Supreme Court and dismissed 
the bill.2 The decree of the Court of Appeals of the District is now 
affirmed in an opinion delivered by Mr. Justice Brown (the Chief 
Justice, and Mr. Justice Harlan dissenting). The court gives due 
consideration to the fact that the interpretation of the statute which is 
now overthrown, was long acted upon by the Post Office Department. 
But Mr. Justice Brown said : — 


It is well settled that it is only where the language of the statute is ambigu- 
ous and susceptible of two reasonable interpretations that weight is given to 
the doctrine of contemporaneous construction.‘ A custom of the department, 
however, long continued by successive officers, must yield to the positive lan- 
guage of the statute. As was said in the Graham case, “‘ if there were am- 
biguity or doubt, then such a practice, begun so early and continued so long, 
would be in the highest degree persuasive, if not absolutely controlling, in its 
effect. But with the language clear and precise and with its meaning evident 
there is no room for construction and consequently no need of anything to give 
it aid. The cases to this effect are numerous. While it might well happen 
that, by reason of the relative unimportance of the question when originally 
raised, a too liberal construction might have been given to the word periodical, 
we cannot think that if this question had been raised for the first time after 
second-class mail matter had obtained its present proportions, a like construc- 
tion would have been given. Some consideration in connection with the revo- 
cation of these certificates may! properly be accorded to the great expense 
occasioned by this interpretation, and the discrimination in favor of certain 
publishers and against others, to which allusion has already been made. We 
regard publications of the Riverside Literature Series as too clearly within the 
denomination of books to justify us in approving a classification of them as 
periodicals, notwithstanding the length of time such classification obtained, and 
we are therefore of opinion that the judgment of the Court of Appeals was 
correct, and it is affirmed. 


The dissenting Justices, on the other hand, planted themselves on ~ 
the statement that it had long been the established doctrine of the 
Court that the practice of an Executive Department through a series of 


1 31 Wash. L. Rep. i78. 5 Pp, 221. 
2 31 Wash. L. Rep. 390. 6 Edwards’ Lessee v. Darby, 12 
3 Houghton v. Payne, not yet offi- Wheat. 206; United States v. Temple 
cially reported. 105 U. S. 97; Swift Co. v. United 
4 United States v.Graham,110 U.S. States, 105 U. 8S. 691; Riggles v. 
219; United States». Finnell, 185 U.S. Illinois, 108 U. 8. 526. 
235. 


XUM 


NOTES OF RECENT DECISIONS. 437 


years, should not be overthrown unless such practice was obviously 
and clearly forbidden by the language of the statute under which it 
proceeded ; and they cite and examine several cases with reference to 
this principle; and say that Congress can enact such legislation as 
may be necessary to change the existing practice if it deems that 
course conducive to the public interest. The dissenting opinion 
adds : — 


In our judgment, the appellants properly construe the statute. We think 
it obviously means just what the Department held it to mean for more than 
sixteen years. But the very utmost that the Government can claim is that 
the statute in question is doubtful in its meaning and scope. The rule in 
such a case is not to disturb the long-continued practice of the Department in 
its execution of a statute, leaving to Congress to change it, when the public 
interests require that to be done. But the Department, after being informed 
repeatedly by Congress that the change asked by Postmasters-General would 
not be made, concluded to effect the change by a mere order that would make 
the statute mean what the practice of sixteen years, and the repeated action of 
Congress had practically said it did not mean and was never intended to mean. 
This is amode of amending and making laws which ought not to be encouraged 
or approved. 

It is suggested that the ruling of the Department was changed because of 
the increased expense attending the carrying, as second-class mailable matter, 
of such publications as those of the appellants. But how could the fact of 
such expense justify a change in the settled construction of a statute? That 
was a matter to which the attention of Congress was specially and frequently 
called, and yet it refused to modify the language of the statute. It was not 
the function of the Postmaster-General to sit in judgment on the policy of 
legislature and to determine the extent to which Congress should authorize the 
expenditure of public moneys. The question of expense was entirely for the 
legislative branch of the government. 

Something has also been said as to the discretion committed to the Post 
Office Department in determining what is and what is not second-class mailable 
matter. But what about the discretion with which previous Postmasters-Gen- 
eral had been invested, when for many years they uniformly held that such 
publications as the plaintiffs’ were second-class mailable matter? Is the discre- 
tion of one Postmaster-General to be deemed of more importance than the 
discretion of five of his predecessors in office? 


It would seem that the opinion of the Court, in holding that this serial 
publication is not a ‘‘ periodical,’’ by reason of its want of interde- 
pendence, but that it is simply a collection of books issued at periods, 
is unanswerable. At the same time, the change in the interpretation of 
the statute, after Congress had refused repeatedly to make it, was 
simply legislation by the Excutive Department of the Government, of 
which we have had several instances recently. It is true that it does 
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not impair any vested rights in a technical sense, but it actually does 
strike down property. It will probably compel publishers, who are 
engaged in publishing these serials, to discontinue them. The common 
people will thereby lose the advantage of acquiring a high grade litera- 
ture at a very cheap rate, and publishers who have established these 
serial publications at great expense, acquiring many subscribers, will 
be compelled to discontinue them at great loss. On the one hand it is 
difficult to see how, the Judicial Department of the Government could 
rightfully issue compulsory process to compel the Executive Depart- 
ment to act under a plainly erroneous interpretation of the statute. 
On the other hand, the conduct of the Executive Department seems en- 
tirely unjustifiable ; but the remedy is with Congress, and not with the 


judiciary. 


Unitep Srates Marrs: Distinction BETWEEN’ SECOND aND THIRD- 
Crass Marrer. — The case of Bates v. Payne, recently decided in the 
Supreme Court of the United States, was a bill to compel the recogni- 
tion by the Postmaster-General of the right of the plaintiff to have a 
periodical publication, known as ‘‘ Masters in Music,’’ received and . 
transmitted through the mails as matter of the second class, and to 
enjoin the defendant from enforcing an order, theretofore made by 
him, denying its entry as such. The case took the same course as the 
one referred to in the next preceding note. There was this difference 
in the two cases, however. In that case the complainants had enjoyed 
the privilege, for a long time, of having their serial classed as second- 
-class matter and carried at second-class rates. But in this case they 
had never enjoyed such privilege, but were refused it on their first 
application for it. The Supreme Court of the United States now sus- 
tains the ruling of the Postmaster-General in refusing to admit it to 
this privilege, the Chief Justice and Justice Harlan dissenting, as in 
the previous case. The decision of the court proceeds upon the 
ground that in doubtful cases much is left to the discretion of the 
departmental officer, to whom is committed by statute, the duty of 
making the decision in the first instance. ‘‘ We think,’’ said Mr. 
Justice Brown, ‘‘ that although the question is largely one of law, 
determined by a comparison of the exhibit [the publication], there is 
some discretion left in the Postmaster-General with respect to the 
classification of such publications as mail matter, and that the exercise 
of such discretion ought not to be interfered with unless the court be 
clearly of opinion that it was wrong. The Postmaster-General is 
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charged with the duty of examining these publications and of determin- 
ing to which class of mail matter they properly belong; and we think 
his decision should not be made the subject of judicial investigation in 
every case where one of the parties thereto is dissatisfied. The conse- 
quence of a different rule would be that the Court might be flooded 
by appeals of this kind to review the decision of the Postmaster-General 
in every individual instance.’’ He then referred to previous decisions 
of the court, and especially to those relating to the conclusiveness of 
decisions of the Land Department. The learned Justice then con- 
cluded as follows: — 


The rule upon this subject may be summarized as follows: That where the 
decision of questions of fact is committed by Congress to the judgment and 
discretion of the head of a department, his decision thereon is conclusive; and 
that even upon mixed questions of law and fact, or of law alone, his action will 
carry with it a strong presumption of its correctness, and the courts will not 
ordinarily review it, although they may have the power, and will occasionally 
exercise the right of so doing. 

Upon this principle, and because we thought the question involved one of law 
rather than of fact, and one of great general importance, we have reviewed the 
action of the Postmaster General in holding serial novels to be books rather 
than periodicals; but it is not intended to intimate that in every case hereafter 
arising the question whether a certain publication shall be considered a book or 
a periodical shall be reviewed by this court. In such case the decision of the 
Post Office department, rendered in the exercise of a reasonable discretion, will 
be treated as conclusive. 

In the case of “‘ Masters in Music ’’ the question really is whether a pamphlet, 
complete in itself, treating of the works of a single master, with a greater part 
of the pamphlet devoted to specimens of his genius, shall be controlled by the 
cover, which declared that these numbers will be issued monthly, at a certain 
subscription price per year. Although a comparison of the exhibit with the 
statute may raise only a question of law, the action of the Postmaster-General 
may have been, to a certain extent, guided by extraneous information obtained 
by him, so that the question involved would not be found merely a question of 
law, but a mixed question of law and fact. While, as already observed, the 
question is one of doubt, we think the decision of the Postmaster-General, who 
is vested by Congress with the power to exercise his judgment and discretion 
in the matter, should be accepted as final. The decree of the Court of Appeals 
is therefore affirmed. 


The dissenting opinion, again written by Mr. Justice Harlan, is 
short and pointed. We give it entire :— 


The Chief Justice and myself are of opinion that the publication here in ques- 
tion is second-class mailable matter, and cannot concur in the opinion and 
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judgment of the court. Our reasons for dissenting are stated in the opinion 
filed by us in Houghton v. Payne, just decided. 

But there are some things in the opinion of the court in this case to which 
we shall advert. It is said that the case is one of doubt. Now, it was ad- 
mitted at the bar by the Government that the publication known as “‘ Masters 
in Music ’’ would be carried in the mails as second-class matter if the question 
be decided in accordance with the construction placed upon the statute by the 
Department for more than sixteen years continuously prior to the present 
ruling of the Department. We had supposed it to be firmly settled that the 
established practice of an Executive Department charged with the execution 
of a statute will be respected and followed — especially if it has been long con- 
tinued — unless such practice rests upon a construction of the statute which is 
clearly and obviously wrong.! In United States v. Philbrick, which involved 
the construction placed by an Executive Department upon an act of Congress, 
this court said: ‘ Since it is not clear that that construction was erroneous, it 
ought not now to be overturned.’”? Soin United States v. Healey,? the court said 
that it would accept the uniform interpretation by the Interior Department of 
an act relating to the public lands, ‘‘ as the true one, if upon examining the 
statute we found its meaning to be at all doubtful or obscure.’’ The author- 
ities to that effect are numerous.? Some of them are cited in the opinion of 
the court in Houghton v. Payne. The rule of construction which this court 
has recognized for more than three-quarters of a century is now overthrown. 
For, it is adjudged that the practice of the Post Office Department, covering a 
period of sixteen years and more, need not be regarded in this case, although 
the construction of the statute in question is admitted to be doubtful. We 
cannot give our assent to this view. 


ConstituTIONAL Law: AcTION By ONE STATE OF THE AMERCAN 
Union Acainst ANOTHER State. — The decision of the Supreme Court 
of the United States, in the case of South Dakota v. North Carolina, 
was certainly not rendered until after mature consideration. It was 
argued on three different days in April, 1903; was ordered for re- 
argument in November, 1903; was reargued on three different days in 
January, 1904, and was decided on Feb. 1, 1904, the judges dividing 
five to four. The Schafer Brothers, who were bankers and brokers in 
New York City, owned some defaulted bonds of the State of North 


1 120 U. S. 59. 120 U. S. 59; United States v. John- 

2 160 U. S. 145. son, 124 U. S. 236; United States v. 

8 Edwards v. Darby, 12 Wheat. Hill, 120 U. S. 183; Finnell v. United 
206; Hahn v. United States, 107 U.S. States, 185 U. S. 236; United States v. 
402; United States v. Graham, 110 Ala. G. S. R. R. Co., 142 U. S. 244; 
U. 8. 219; Brown v. United States, 113 Hewitt v. Schultz, 180 U. 8. 189, 157. 
U. S. 371; United States v. Philbrick, 
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Carolina, which were secured by a mortgage of the stock of two rail- 
roads belonging to that State. The State had compromised with its 
creditors, but the holders of the bonds in the hands of the Schafer 
Brothers had refused to accept the compromise. Their petition to 
the Legislature of North Carolina that the bonds be paid, had been 
rejected. Thereupon they resorted to the Solomonischer weisheit of 
assigning ten of these bonds as an outright gift to the State of South 
Dakota, the State having in the meantime passed an act authorizing the 
Governor to receive such assignments, and authorizing the Attorney- 
General to prosecute actions in behalf of the State to enforce the pay- 
ment of the same, and for that purpose ‘‘to employ counsel to be 
associated with him in such suits or actions, who, with him, should 
fully represent the State, and should be entitled to reasonable compen- 
sation out of the recoveries and collections in such suits and actions.’’ 
The State of South Dakota thus received a gift of the defaulted and 
repudiated bonds of the State of North Carolina, and authorized the 
prosecution in its name of champertous suits to recover upon them. 
A greater disgrace voluntarily put upon itself by a ‘* sovereign State ’’ 
could hardly be imagined. Nevertheless, a majority of the court held 
that, as the assignment, although a gift, was out-and-out, and not a 
sham, the State of South Dakota had the right to maintain the action. 
The opinion of the court is written by Mr. Justice Brewer, and its 
reasoning is clear and its conclusion is plausible. It distinguished 
the cases of New Hampshire v. Louisiana, and New York v. Louisiana,' 
on the ground that in those cases the holders of bonds of other States 
had assigned their bonds to their own States, as trustees, for collection 
in their behalf; whereas, in the present case, the assignment was an 
out-and-out gift, passing an absolute title to the State of South Dakota, 
on which title she had a right to sue the State of North Carolina in 
the Supreme Court of the United States. The dissenting opinion of 
Mr. Justice WuiTe (with whom concurred Mr. Chief Justice Fuller, 
Mr. Justice McKenna and Mr. Justice Day), proceeded upon two 
grounds: 1. The absolute want of power in the court to make a decree 
between two States on the cause of action sued on. 2. The want of 
power to render such a decree as the court directed to be entered, 
because of the absence of essential parties, whose presence would oust 
jurisdiction, and the impotency to grant any relief whatever in the 
absence of such parties. 

Before the Eleventh Amendment to the Federal Constitution, the 


1 108 U. S. 76. 
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Supreme Court of the United States held,in Chisholm v. Georgia,’ that 
the grant of judicial power to the United States contained in the original 
Constitution, to determine controversies between a State and a citizen 
of another State, vested in the Supreme Court authority to determine a 
controversy wherein a citizen of a State asserted a claim against another 
State. As the States were all largely indebted, and substantially 
bankrupted as the result of the War of the Revolution, this decision 
created universal alarm, and led to the adoption of the Eleventh 

Amendment, declaring that ‘‘ the judicial power of the United States 
shall not be construed to extend to any suit in law or equity, com- 
menced or prosecuted against one of the United States by citizens of 
another State, or by citizens or subjects of any foreign State.’”? The 
existence of this amendment, of course prevented the holders of these 
defaulted bonds and coupons from suing the State of North Carolina 

in a court of the United States. They could not sue that State in one 
of its own courts, because a sovereign State cannot be sued without its 

own consent, and the State of North Carolina had never given such 
consent. They therefore resorted to the device of giving ten of the 
bonds absolutely to a State which was complacent enough to accept the 

gift, for the suing of a sister State upon the bonds long since defaulted. 

It is needless to say that there was, or was supposed to be, milk in 

this cocoanut for the donors of the bonds. The bonds were secured 
by pledges or mortgages of the shares of stock of two railroad com- 
panies, which had been aided by the State of North Carolina before the 
outbreak of the Civil War, and whose shares the State hadacquired. It 
was apart of this smart scheme to have the mortgages foreclosed and 
to have a general collection and distribution of assets for the benefit of 
all parties in interest, in which benefit the donors of the bonds to the 
State of South Dakota would, of course, participate. This part of the 
scheme did not work. The joining of two private parties who were 
trustees in the respective mortgages, would have ousted the jurisdic- 
tion if they had been necessary parties. The court held that they were 
not necessary parties; that their presence on the record could be dis- 
regarded ; and that a decree could be rendered in behalf of the State of 
South Dakota and against the State of North Carolina for the fore- 
closure of the mortgage by which the bonds were secured, of the shares 
of stock of the two railroads, held by the State of North Carolina, and 
the sale of such shares to be made at the east front door of the Capitol 
Building in the city of Washington, upon a stated public notice being 
given. 

1 2 Dall. (U. 8.) 419. 
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‘fhe dissenting opinion of Mr. Justice White proceeds on the plain 
ground that the State of South Dakota could not acquire any higher 
right of action in a courtof the United States upon these securities 
than that which was possessed by their holders at the time of assigning 
them to the State of South Dakota, which was no right of action at 
all. In other words, that its right is only a derivative right, 
and that it must stand in the same position as its assignor. With- 
out quoting his language for lack of space, it may be said that it 
was a part of his argument that the Eleventh Amendment to the Con- 
stitution was manifestly intended to prohibit every such evasion or 
manipulation as the one here attempted. In support of his argument 
he found one cogent precedent in a decision of the English Court of 
Exchequer,' which had been cited approvingly by the Supreme Court 
of the United States.? That case was a scire facias by the Crown to 
recover from a creditor of a debtor to the Crown the amount of a certain 
bill of exchange. In other words, it was a proceeding in the nature of a 
garnishment. The debt which was due to the debtor of the Crown, and 
which it was the purpose of the action to subject to the benefit of the 
Crown, was barred by the statute of limitations, and no recovery could 
be had thereon as between the private persons. But the Crown was 
not bound by the statute of limitations. Nevertheless, the court held 
that the Crown could not be allowed to occupy a better position than 
its debtor with respect to the bill of exchange, — Chief Baron Richards 
saying that if the contrary was the rule, ‘‘ the mischief would have been 
incalulable.’’ Baron Wood said: ‘‘ In this case, the claim of the 
Crown is only a derivative right, and it must, therefore, stand in the 
same situation as its principal.’’ Baron Garrow said: ‘‘ By a process, 
said, by a fiction, to befor the benefit of the Crown, it is attempted to 
revive the debt, and place the creditor in a better situation than the law 
permits. This is too gross an absurdity.’’ 

This was not strictly the case with which the court had to deal; but 
the analogy was close. Here was the case of a debt due by the State 
of North Carolina to a private individual. The Eleventh Amendment to 
the Constitution of the United States prohibited him from suing thereon 
in a court of the United States. Nevertheless he is allowed to revive a 
right of action on the dormant debt by the act of assigning it to an- 
other State of the Union which is not, by the Constitution, prohibited 
from suing the debtor State, — thus reaching precisely the result which 


1 The King v. Morall, 6 Price, 24. 2 United States v. Nashville &. R. 
Co., 118 U. 8. 125. 
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the Eleventh Amendment was designed to prevent, — the suing of the 
States in the Federal courts upon their own debts, and the disturbing 
and disrupting of their fiscal arrangements. 

Then as to the decree which the court rendered, and the mode of 
enforcing it, the court seems to have gotten itself into very deep water. 
The decree was that, after finding the amount due on the bonds and 
coupons in suit, $27,400, and that the same are secured by 100 shares 
of the stock of the North Carolina Railroad Company, belonging to the 
State of North Carolina, it should be ordered that the State of North 
Carolina pay said amount with costs of suit to the State of South Da- 
kota on or before the 1st Monday of January, 1905, and that in default 
of such payment an order of sale be issued to the marshal of the court, 
directing bim to sell, at public auction, all the interest of the State of 
North Carolina in and to 100 shares of the capital stock of the North 
Carolina Railroad Company, such sale to be made at the east front 
door of the Capitol Building, in the City of Washington, public notice 
thereof, of a prescribed kind and duration, to be given. The decree 
ends with the following clause: ‘* And either of the parties to this suit 
may apply to the court upon the foot of this decree, as occasion may 
require.’’ The shares thus ordered to be sold were in the possession of 
the State of North Carolina. They were a portion of a very large mass 
of other shares of the same kind held by the State. What numbers of 
certificates were to be segregated and sold? 


“The pledge,’’ said Mr. Justice White, “in favor of the holders of the 
bonds issued in aid of the North Carolina Railroad was of all the stock, and for 
the benefit of allthe bonds. It was therefore indivisible. It cannot be divided 
without impairing the obligations of the contract in favor of'those creditors. 
Now, whilst each of the ten mortgages which itis in effect held the complainant 
possesses purported to be of ten shares of stock securing each bond, no partic- 
ular ten shares were delivered, segregated, or identified. As a result no divi- 
sion of the stock held by the State had in fact ever been made, and, therefore, 
each and every one of the ten shares assumed to be mortgaged to secure each 
of the bonds were subject to the prior lien on all the stock in favor of all the 
holders of bonds issued in aid of the North Carolina Railroad. When the at- 
tempt is made to enforce the decree in this case, what shares will be sold? If 
any particular shares, then, unless the rights of the prior lienholders are to 
be rendered divisible, although they are indivisible, the shares sold must con- 
tinue to be subject to the entire pledge in favor of all the bonds issued 
in aid of the North Carolina Railroad. To state this situation, it seems to 
me, is to demonstrate that the decree will afford no substantial relief whatever. 
The best that can be said, under such circumstances, is that the effect of a 
sale so made will be merely to foment a lawsuit. A court of equity, when its 
aid is invoked to give particular relief, if it finds that it is unable to do it, ought 
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not, whilst denying such relief, to enter a decree which confers no substantia1 
relief, but, on the contrary, can only serve as a fruitful source of future litiga- 
tion, injurious to the rights of the very party or class of persons in whose favor 
the decree is rendered. But this is not all, for whilst the decree will, in sub- 
stance, deprive the complainant of any real benefit from his assumed security, 
a sale under the decree must also result injuriously to the State of North 
Carolina. Its rights, as well as those of the complainant, are entitled to con- 
sideration. The possibility of a deficiency decree is now taken into account in 
the opinion, and rights on that subject are reserved. But if the sale which is 
to be ordered is one which must lead to a prejudicial result, then the effect of 
the decree is simply to order a sale which can produce at best no more than a 
nominal sum, and will lay a foundation for a deficiency decree for an amount 
wholly out of proportion to the actual value of the mortgaged property. It is 
to my mind no answer to point out that whilst there was no segregation and 
delivery of the ten shares of stock mortgaged to secure each bond, as such 
division was provided for, a court of equity will treat that as being done which 
should have been done. The fallacy of this lies in failing to consider the rights 
of the prior lienholders, and overlooking the fact that their lien was indivisible, 
and that the segregation provided for in the act of 1866 could not be made 
without being subordinate to the entire sum of the prior and indivisible right 
of pledge. When this is borne in mind it results that the rights of those prior 
lienholders are necessarily clouded or impaired by decreeing that a court of 
equity will treat that as having been done which ought to have been done, 
when the very question is, could it have been done efficaciously, consistently 
with the rights of the prior lienholders? They are, therefore, I submit, essen- 
tial parties, if it is proposed to give any real relief by the decree of sale which 
is ordered. If it is not proposed to give that character of relief, then such a 
decree ought not to be entered, especially when it does not accord with, and in 
reality is inconsistent with, the specific relief asked for. 


If the conclusion of the majority of the court is correct, we may yet 
see the spectacle of the States of the American Union buying up each 
other’s defaulted bonds, and bringing suit thereon through attorneys 
employed to prosecute on contingent fees. Under the decision of the 
court, no road seems to be open to prevent this except the overruling 
of the case. Would the spectacle be seemly? Would it be decent? 
Would any patriot wish to see it! We think not. 
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CORRESPONDENCE. 


PROFESSOR KINKEAD REVIEWS HIS REVIEWER. 


To the Editors of the American Law Review: 


I have thought it but just that I should make some reply to your recent review 
upon my work on Torts, calling your attention to some erroneous statements 
contained therein, believing that you would gladly make corrections. I do not 
think you would wish to intentionally or unintentionally injure the work, and 
therefore would be glad to hear what I have to say. 

A large portion of your comments related to the preface of the work, and as 
to them I will have but little to say, because such matters are always open to 
honest differences in opinion. 

There are, however, one or two matters touching this part of the review that 
I want to call to your attention. First, as to the style or manner of the work. 
It was the aim to consider the cases, and to state the rules and doctrines of 
law deducible therefrom in my own language, rather than to use the language 
of the court, as some books do, and to make personal comments thereon when 
there was opportunity to do so. Many places are found in the work where 
there are discussions of rules in connection with their statement. In some 
subjects there was no opportunity for me to add any statements or explanations 
of my own. So to be perfectly consistent and honest in the matter, I did not 
want to claim anything for the work which I did not think could be substanti- 
ated. With such conscientious purposes, I think it unfair to construe my 
frank admissions in the manner in which it is contained in this review. It was 
far from my intention to condemn any work, or to assume any such positions 
as your review seems to take for granted. You evidently misconceived the 
meaning of one part of the preface when you speak of testing the whole range of 
the cases bearing upon Torts by the arbitrary tests which I had followed. 
What is said in this regard was confined entirely to the conflict of authority. 
And I believe that it will be agreed by all, that a writer should endeavor to sift 
the cases which appear to be in conflict, reconcile thei if he can, and en- 
peavor to state the correct rule. 

But I desire to direct your attention particularly to your criticism upon what 
you term “refined classification.’”” Iam of the opinion that the plan upon 
which the work is constructed deserves special consideration. The general 
subject of tort is of such magnitude, that in a treatment of it within the con- 
fined space of two volumes, it must be systematically and analytically treated. 
There are so many wrongs injuring various rights that can only be properly 
understood by considering them in connection with the rights which they 
injure. An experience in teaching the subject for a number of years leads me 
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to believe that a study of the subject upon a different plan from that pur- 
sued in some other books would be quite helpful. Consequently I took up 
the several rights of persons separately, and considered every wrong that 
would injure the particular right under its appropriate head. You speak of 
certain rights not being found in the Constitution. You certainly must agree 
that all of our fundamental rights, formerly classed as absolute rights, are 
embodied in our Constitutions in some form. ; 

There are other so-called Relative Rights, that are also embraced in the Consti- 
tution. There is another classification of the rights that rest upon the common 
law, which I have been pleased to call Common Law Relative Rights. There is 
another division of rights that are founded entirely upon statutory enactment. 
These I have denominated Statutory Relative Rights. 

I am pleased to note that one reviewer of the work has stated that: “‘ Only 
actual examination of the plan in outline and the separate classifications (with 
law under each) can adequately prove how well ordered has been the study of 
which these are the product.”! I would agree with you that you may carry 
the matter of classification into an absurdity, but I had hoped that I had 
avoided that stage. Having laidso much stress upon a classification of the 
subject, entirely original, I could not possibly have been guilty of the charge 
made in the review that I had “ blazed the way’ wherever the other numer- 
ous works upon the various topics under the general head of Torts, had 
“blazed the way.’’ The subject is so old, and has been so often treated, I 
thought that unless some new plan could be devised, upon which to construct 
the work, that there would be no use of writing it. But what I desire to speak 
of specially are your comments upon the body of the work. No man who 
writes a book can complain of just criticism of his work, but on the contrary 
should welcome it and feel grateful to anyone who calls attention to discrepan- 
cies or misstatements. 

In your review you first called attention to a statement made, touching the 
law of Master and Servant at Section 149 on the subject of ‘‘ Assumption of 
Risks.”” You take up this paragraph in that section and condemn it as an 
inaccurate statement of the law, viz.: — 

** They (servants) do not waive their right to demand care of the master in 
performing his duty. His negligence is not one of the risks of their employ- 
ment. They have the right to presume, and rely on the presumption, that he 
will exercise due care in providing and maintaining safe premises and 
appliances, etc.” Your comment upon that paragraph is as follows: — 

‘¢ Now the negligence of the master, where it results in a known and obvious 
condition of danger, or a condition of things which might be discovered by the 
servant by the exercise of ordinary care * * * is one of the risks which he 
assumes. 

Then you say further that the servant has no right to presume and to rely on 
the presumption that the master will exercise due care in providing and 
maintaining safe premises and appliances. You imply that I have not stated 
the whole rule. In this you have erred. The doctrine of the section is (and 
this is abundantly supported by the authorities, and has been from time im- 
memorial) that in the first instance when the servant goes into the employ of 
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the master he has the right to presume that the master will furnish safe prem- 
ises and appliances. All that you claim in your criticism is found in the 
remainder of the section which you condemn, which I will quote here. 

“ They do not waive their right to demand care of the master in performing his 
duties. His negligence is not one of the risksoftheiremployment. They have 
the right to presume, and rely on the presumption, that he will exercise due 
care in providing and maintaining safe premises and appliances, in engaging 
and retaining careful co-employés, and in establishing and enforcing adequate 
rules and regulations.”’ 

Besides the ordinary risks of a servant’s employment, which remain after 
the exercise of due care on the part of the master, there may be other dangers 
of which the servant is aware when he enters his service. He may know of 
defects in buildings, grounds or tracks, in machinery or tools; he may be aware 
of carelessness of servants in the master’s employ. Under such circumstances 
he is cognizant of the danger he encounters by entering the premises, handling 
the appliances or working with the other servants, and it is but justice to hold 
that he has contracted with reference thereto, and cannot complain of the 
breach of duty of which he had full knowledge. So, too, when dangers become 
apparent to him after he has entered upon the service of his employer, and he 
continues in the service, he is justly held to assume all risks therefrom. If 
these dangers arise from any breach of duty on the part of the master, the 
servant is at liberty to refuse to continue his work or to turn the risk of the 
new danger until the master has performed his duty. But if he continues in 
the same employment, he does so under the implied waiver of any right against 
the master for neglect. If the master pursuades the servant to return to the 
work, or to continue in his employ by a promise to remedy the defect, he 
becomes liable to the servant for any injury received, unless, by neglecting to 
do as he has promised, within a reasonable time, the assumption of the risk is 
again thrown upon the servant. On the contrary, when the servant is induced 
to remain at work through threats of dismissal from employment, the liability 
for sueh unremedied defects is not cast upon the master, but is assumed by 
the servant. Mere knowledge in a servant of the existence of certain defects 
will not relieve the master from his duties, unless the servant also appreciates 
the danger flowing therefrom and the risk he runs, and realizes this in time to 
avoid the danger. But, on the other hand, actual knowledge is not always 
necessary. If the defects or dangers are obvious, or would be apparent to a 
person of the skill and experience which the servant claims or professes to 
possess, he is held to a knowledge which his apparent skill and experience 
renders reasonable that he should have.” 

Your next comment is upon the subject which you designate as ‘‘ Govern- 
ment by Injunction.”” You say that “ the author does not seem to have taken 
up and treated the modern use of the writ of injunction as a preventative of 
the commission of torts, otherwise called “Government by Injunction,’’ that 
you find in the index but one line under the word ‘‘ Injunction.” You further 
say, “one of the wrongs against which the injunction is directed in our day is 
known as the ‘ Boycott; ’ but we look in vain for that word in the index of this 
work, though we find cited once, but not on the subject of Injunction against 
boycotting, the leading case of State v. Glidden, where boycotting is his- 
torically explained. That boycotting will be and frequently has been enjoined 
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as a continuing trespass or private nuisance, is shown by an article in a former 
number of this Revirw.”’ 

It will be submitted in reply to this, that State v. Glidden is a criminal case, 
hence could not possibly aid in the solution of the remedy against so-called 
boycotting. This case as you say is cited in the work but only incidentally 
because of its merit in the full discussion of the subject in general. If you had 
looked further into the work you would have found a chapter entitled “‘ Con- 
spiracies against Trade,’’ covering all matters along that line, tortwise. On 
examination of this chapter you will find, beginning at Section 497, treatment 
of the early English cases on Conspiracy, by quitting work, running on down 
through all of the leading American cases, bearing upon the subject of strikes 
and so-called ‘‘ boycotting,’’ covering everything that could possibly be cited 
in the brief space which could only be allowed to this subject. 

Then you will find at Section 498 that we have stepped aside from the sub- 
stantive law of Torts, and have briefly referred to the remedy, which you inap- 
propriately designate as ‘‘ Government by Injunction.’’ Iam giving you the 
entire section, so as to show you that we have even appreciated the comments 
in certain quarters upon the action of our courts in this matter. 

Sec. 498. Same continued (Labor Organizations, Remedies). ‘“‘ Whenever an 
organization of laborers transcend the legal bounds pointed out in the previous 
section, a tort is committed, and the injured employer may maintain an action 
for damages sustained by him. And while there has been a great deal of con- 
tention in the courts, and out of them, that the process of injunction was a 
usurpation of power, it is now generally well settled, not alone by the Federal 
courts, but by the State courts whenever the question has been raised, that in- 
junction will lie against strikers. Some courts grant the injunction upon the 
ground that the action complained of constitutes a nuisance. Others place 
their decision upon the injury to the business of another, threatened violence 
to property or property rights, when it appears that the injury is threatened 
and imminent, and will become irreparable, and though the acts may subject 
them to indictment.’’ (Authorities are cited.) 

You further say ‘‘ Analogous to boycotting is the wrong of maliciously per- 
suading a person to break his contract with another. We find nothing in the 
index which indicates that this subject has been treated at all asa distinct 
subject.”” Then you point to the omission of Lumley v. Gye and Allen v. 
Flood. 

Let me now make use of my ideas upon the advantage of proper classifica- 
tion of the law in aid of an understanding thereof. First discover the right 
injured, and lay the law away according to the classification of rights. The 
so-called “‘ boycotting ’’ is really a conspiracy against trade, and was so styled 
in England in the first cases touching thereon. There is no wrong done until 
the conspiracy is carried out by some act which the law stamps as unlawful, 
and the right injured, is the right to carry on one’s business or trade. Break- 
ing a contract does not injure the same right as the so-called “ boycotting,”’ 
because, you will observe, from what I have quoted, that the boycott has been 
restrained as constituting a nuisance, injury to the business, and threatened 
violence to property. You will find that the injury done to a master by strikers 
or boycotters, causing the servant to break his contract of service with his 
master, injures a totally different right, than you would have boycotting from 
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your claim for analogy. Causing a servant to quit the service, you will find 
treated in “‘ Chapter 29, Injury to Common Law Relative Rights,’’ embracing 
master and servant. You will find Sec. 458 indexed under Master and Servant, 
the heading being —“‘ Master and Servant — Loss of Service ’’ — “‘ Same con- 
tinued in respect to Labor Troubles.’’ 1 also make reference to where labor 
organizations are treated at Section 497. 

You call attention to the omission of Lumley v. Gye, (1863) 2 E. & B. 216, 
and Allen v. Flood, (1898) A. C. 1. Yes, they are omitted, because either one 
of these cases is quite inharmonious with the American law upon the 
subject. 

I did not feel it necessary upon this point to comment upon Allen v. Flood, 
which changed the rule from what it had been laid down 45 years before in 
Lumley v. Gye, and announcing a rule at variance with the American rule. 

I thought I had done enough when I said at Sec. 457 — ‘‘ It is an oldand well 
accepted rule of the common law that to knowingly, willfully or maliciously 
entice a servant away constitutes an actionable wrong; and the modern appli- 
cation of this doctrine is made by many courts that where third persons, by 
threats or intimidation, or by false and fraudulent representations, induce a 
servant to quit employment, they are liable in tort to the master for the loss 
he sustains.’’ I cited a valuable note in the 11 Am. St. Rep. 474, where we 
said numerous cases are cited, among which is Lumley v. Gye, from which 
quotations are made, and other English cases. Sec. 458 treats of the modern 
application of the doctrine. 

I considered specially this phase of the law as it is applied in America, and 
not as it is modified in England. 

Fourthly. You say that: “‘ It would be difficult to put on paper a faultier 
definition, both in substance and in form of expression,’’ than our definition of 
Conspiracy: ‘*‘ By conspiracy in the law of Torts is meant where two or more 
persons have formed a common design to commit some unlawful or wrongful 
act, followed by some act or acts causing injury to another.” 

Then you say that the “ author flounders upon the correct definition in the 
following words: Conspiracy at common law was a combination between two 
or more persons to do an unlawful thing, or to do a lawful thing by unlawful 
means.’’ The courts of this and other States have held that there must not 
only be conspiracy, but it must be carried out by some act causing injury. I 
then quote from one decision: — 

‘* A simple conspiracy, however atrocious, unless it resulted in actual dam- 
age to the party, never was the subject of a civil action, and not even when the 
old form of action in its limited and most technical character was in use.”’ 

After stating these rules from our decisions, we give a statement from a 
decision as to what is said the common law was. We did this deliberately. 
We used the word was instead of is purposely and properly. 

Your criticism of this definition should be directed to the courts because it 
is theirs. 

You will find this statement in Sec. 502 in this book on Torts, Sec. 502, Con- 
spiracy — Action for. 

“It is well that we have a proper ‘conception of conspiracy,’ as this is the 
gist of the civil action in this class of cases. At common law it consisted of 
an unlawful agreement on the part of two or more persons to do some unlawful 
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act, and was punished criminally, the gist of the crime being the mere con- 
spiracy— it being complete whether followed by an overt act or not. A civil 
action will likewise lie for a conspiracy, but unlike the crime, the gravamen in 
the civil action is not conspiracy, there being no right of action unless there is 
an overt act, the gist being malice and damage done in pursuance of the con- 
spiracy, the conspiracy being matter of aggravation. The grounds of recovery 
in such action are not identical with the elements of the crime.” 

I then quote from a case to show that this is true, that our statement of the 
law need not alone be relied upon, so the definition, which is that of American 
decisions, which you condemn, is not faulty, but is the one which fits into the 
American Law of Torts, and but few instances are found where even the com- 
mon law view as to criminal conspiracy is carried into our codes. It is 
repudiated in Ohio. I show in Section 497 where the common law was 
applied in criminal cases in State v. Glidden,! and Crump v. Commonwealth,? 
as applicable to strikers. 

Now again, the matter is involved in Malicious Prosecution at Secs. 414-417, 
which sections, if you would take the trouble to read, would show you some- 
thing of the character of the work. 

I think that I have shown that all of your criticisms of the body of the book 
have been in error, and therefore believe that this reply should receive the 
same publicity as your criticisms. In conclusion I will state that we all know 
very well that a book can hardly be made, which will not omit something which 
some would believe ought not to have been, and I would welcome all criticisms 
along that line. On the contrary it is natural to object to statements as to the 
omission of subjects which are not omitted. I am, 

Yours very truly, 


EpGar B. Kinkeap. 
COLUMBUS, OHIO. 


DID ANY OF THE STATES, IN ADOPTING THE FEDERAL CONSTI- 
TUTION, RESERVE THE RIGHT OF SECESSION? 


To the Editors of the American Law Review: 


In a previous number,® in support of your earlier statement that “ three of 
the States, one of them the great State of New York, in their resolutions 
adopting the new Constitution, expressly reserved the right of secession,” you 
quote the ratifying language used by the conventions of Virginia, New York, 
and Rhode Island; and you then ask: “If it is argued that the language of 
these three resolutions is not an express reservation of the right of secession, 
then what is it?’’ My interest in an accurate ascertainment of the truth of 
history on this subject prompts me to suggest that your inquiry be extended 
to include this question also: “If it is argued that there is in either of these 
three resolutions a reservation of the right of secession, by what process of 
construction can that argument be maintained, and what contemporary acts of 
any State government or declarations of individual opinion can be cited in its 
support? ”’ 


1 55 Conn. 46. 2 84 Va. 927. 3 Vol. 37, p. 945. 
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Inasmuch as your statement above cited was made in answer toa request 
from me for information as to the supposed authorities for the secession theory, 
will you kindly permit me to say, by way of demurrer to the evidence, that I 
am unable to find in those resolutions any countenance for that theory, and to 
present the following grounds in support of my demurrer. 

The language of the convention of Virginia is so plain upon its face as to call 
for no labored construction. Its intent seems unequivocal. That declaration 
is: ‘‘ The powers granted under the Constitution, being derived from the people 
of the United States, may be resumed by them whensoever the same shall be 
perverted to their injury or oppression.’?! This is an assertion in distinct 
terms, that it was ‘‘ the people of the United States ’’ who established that Con- 
stitution (just as is declared in the preamble), and that the powers granted 
thereunder, ‘‘ being derived from the people of the United States may be resumed 
by them, whensoever perverted to their injury. The express reservation to 
the people of the United States ofa right to correct the excesses or abuses of 
their agents, forbids even an inference that the people of Virginia were either 
attempting or pretending to assume any such right to themselves as a separate 
body. Is it possible, by any dialectics, to wrest from this declaration a mean- 
ing favorable to secession? 

The passage cited from the resolutions of New York is more terse: “ That 
the powers of government may be reassumed by the people whensoever it shall 
become necessary to their happiness.’’ If this declaration had stood alone, 
unaffected by an explanatory context, it might seem to be so equivocal as to 
furnish a slender hook upon which to hang a secession argument. But it did 
not stand alone, and taken with its context, it is not equivocal. It appears in 
connection with the request of the New York convention for the early modifica- 
tion of the Constitution then ratified, by the adoption of amendments. The 
delegates say that ‘having maturely considered the Constitution for the United 
States of America,’’ they so declare and make known 

‘That all power is originally vested in and consequently derived from the 
people, and that government is instituted by them for their common interest, 
protection and security.’’ 

Then follows the declaration ‘‘ that the powers of government may be reas- 
sumed by the people,’’.etc., after which it is declared that power not delegated 
by the Constitution to the Federal government “‘ remains to the people of the 
several States or to their respective State governments to whom they may have 
granted the same.’’ Then, after stating a number of other general principles, 
which they seek to have embodied in amendments to the Constitution, the reso- 
lutions continue : — 

‘* Under these impressions * * * and in confidence that the amendments 
which shall have been proposed to the said Constitution will receive an early 
and mature consideration,” the convention assents to and ratifies the Constitu- 
tion.? 

The ratifying resolutions of Rhode Island appear to have been modeled after 
those of New York, as they are similar in form, and are substantially identical, 
the statement as to the reassumption by the people of the powers of govern- 
ment being set in the same context, among the subjects of proposed amend- 
ments; but Rhode Island is careful to add that the ‘‘ early and mature consid- 


1 1 Elliott’s Debates, p. 327. 2 1 Elliott’s Debates, pp. 327-331. 
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eration ’’ of such amendments should be ‘‘ conformably to the fifth article of 
said Constitution.”»! By these words, Rhode Island made more emphatic, if 
that were possible, the proposition which was necessarily implied in the over- 
ture from New York, that the proposed amendments should be considered under 
the provisions made by the Constitution for its own amendment. 

From these deliverances, the following conclusions seem to flow, by the 
simplest principles of construction. 

1. The Federal Constitution was the work of the people of the United States, 
Virginia so declaring in express terms, and the other two States admitting 
what the people of no State then denied. 

2. The conventions of all three States assume the perpetuity of the Constitu- 
tion thus ratified, with no reservation, but subject only to such amendments as 
may be thereafter adopted by the people of the United States, as they have 
provided in the Constitution itself. 

3. By placing the proposition that ‘‘ the powers of government may be 
reassumed by the people”’ in a given contingency, among the subjects to be 
considered for future amendment of the Constitution, the people of New York 
and Rhode Island, so far from making this subject a reservation tacked upon 
their ratification, did precisely the opposite, namely, they ratified without reser- 
vation, and did their share as a portion of the people of the United States in 
establishing unreservedly the Constitution as it then stood. 

4. If it was intended that this proposition should be incorporated into the 
Constitution as a reservation of the right of secession, or as a reservation of 
any kind, some contemporary reference to such intention might be now found 
and cited. 

5. If any intention existed, such as last supposed, the failure to press and 
secure a constitutional amendment embodying that intention settled the mat- 
ter, and “‘ the incident was closed.”’ 

6. The intrinsic meaning of the language employed by New York and Rhode 
Island is that the powers granted by any people to its governmental agencies 
may be resumed by that people whensoever the necessity for such action may 
arise. Such powers,if granted by the people of the United States, may be 
reassumed by ‘‘them,’’ that is, by that people. This was the extent of the 
declaration of Virginia. In like manner, the people of any “ State ’’ may recall, 
in case of necessity, the powers they may have granted to their own local agents. 
These principles are inherent in and fundamental to democratic government, 
and they derive no new force by being stated in a constitution or deciared by 
aconstituent body. But to suppose that either Rhode Island or New York was 
endeavoring to claim that her people could recall, or reserve, or in any way 
impair the operation of powers granted by that larger body-politic, the people 
of the United States, to its government agencies, would be a supposition so vio- 
lent as tobe untenable. So far as the convention of either of these States migh 
refer to the powers which its own people might reassume in case of emergency, 
they could be such powers only as the people of that State were competent to 
grant to their own special agencies in their own constitution. So far as these 
two conventions can have had in their minds powers granted by that larger 
body-politic, the people of the United States, they must be understood to have 
declared that that body-politic might reassume those powers when necessary. 


1 1 Elliott’s Debates, p. 334. 
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This is just what the people of Virginia did declare in terms. To have de- 
clared contrary to this, as to the Federal powers, would have been beyond the 
constitutional competency of the people of any State. No one of these con- 
ventions was undertaking to frame, or to amend, a Constitution; theirs only to 
ratify or to disaffirm the one already framed in the name and in behalf of the 
entire people. 

These views find support in the decisions of the Supreme Court of the United 
States in Martin v. Hunter,} McCulloch v. Maryland,? and Cohen v. Virginia,’ 
all rendered prior to the time when the question of State-secession became 
acute. 

To these considerations it may be added, that the circumstances attending 
the ratification of the Constitution by New York and Virginia show a general un- 
derstanding that the Constitution was irrefragible except as it might be amended 
under its own provisions, and that it was designed to be perpetual. The 
people of all the six States which sought early amendments, among which were 
the three now under consideration, by the. clearest implication admitted that 
amendments in the constitutional form were the only resource of the dissatis- 
fied. 

While the subjects of ratification and proposed amendments were under con- 
sideration in the New York convention, Lansing moved a resolution reserving 
the right of the State to withdraw from the Union. Hamilton thereupon 
wrote to Madison for his opinion on this question. Madison replied that a 
ratification with such a reservation would be only a conditional one, which 
would be practically no ratification; and he stated that the idea of reserving a~ 
1 right to withdraw had been started in the Virginia convention, but that it was 


considered a conditional ratification and had therefore been abandoned. He 

4 added: ‘‘The Constitution requires an adoption in toto and forever. It has 
a been so adopted by the other States.’? New York then adopted the Constitu- 
4 tion without condition, unless the language heretofore quoted could be con- 
sidered as imposing a condition. But the facts cited show clearly that New 
York’s idea of “‘ reassuming’’ powers of government agreed with that of 
Virginia. 

{ It was after this that George Clinton, as president of the New York Conven- 
; tion, sent out to the governors of the other States his circular letter, urging 
the early consideration of the proposed amendments, and giving as a reason for 
early action upon them that it might thus be determined whether the govern- 
ment should “‘ be rendered perpetual in its present form, or altered agreeably 
to our wishes.’’ He, certainly, had no thought of the Constitution as other 
than perpetual. 

All this had become history before the convention of Rhode Island ratified 
the Constitution. It is hard to conceive how, in the brains of the men who 
conducted these ratifications, there could have been even a secret or disguised 
belief in the right of State secession. 

Very sincerely yours, © 


JAMES O. PIERCE. 


UNIVERSITY OF MINNESOTA, 
MINNEAPOLIS. 


1 1 Wheat. 324 (1816). 4 Bancroft’s Hist. of the Const., v. 2, 345, 
2 4 Wheat. 403 (1819). 846. 


8 6 Wheat. 389 (1821). 
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FURTHER OF THE SAME SUBJECT. 


To the Editors of the American Law Review: 


My impression is that none of the States reserved the right to withdraw from 
the Union, in their ratifications of the Federal Constitution. As you well re- 
member, several of the States were dissatisfied with the Constitution because it 
did not contain certain provisions similar to those in State constitutions and 
usually denominated “ Bills of Rights’? — the chief of which provisions were 
shortly afterwards embodied in the first ten Federal amendments. I think it 
was first suggested in the Virginia ratifying Convention that the ratification of 
the Constitution should be conditioned upon the adoption of the seamendments, 
and that, following this suggestion, similar provisions were introduced in the 
New York and Rhode Island Conventions. I think you will find, however, that 
the proposition was voted down in all three States, and that, instead of the 
ratifications being made “‘ on condition ’’ that the amendments be adopted, they 
were made “in full confidence’’ that the amendments would be adopted; and 
that, in this form, the Constitution was unconditionally ratified by Virginia, 
New York, and Rhode Island. 

You will observe, however, that even this rejected proposition was not that 
the State should have the right at any time to withdraw from the Union, after 
having once ratified the Constitution; but merely that the ratification should 
not take effect unless and until, the proposed amendments should have been 
added — the inference being, as I take it, that, when those amendments should 
have been added, the ratification was to become, ipso facto, absolute; but, as 
above stated, even this proposed conditional ratification, I believe, was 
abandoned. 

The nearest approach, as far as I recall, to any reserved right of withdrawal 
from the Union, was Mr. Lansing’s motion in the Poughkeepsie Convention 
that New York reserve the right to withdraw from the Union in event the pro- 
posed amendments should not be submitted to a general Convention to be thereafter 
held within a specified time; but this I understand to have been substantially the 
same proposition, in another form, as that introduced in the Virginia Conven- 
tion, to wit, that the ratification be made to depend conditionally upon the 
subsequent adoption of the amendments. The only difference between the 
two propositions, that I can see, was that, under the conditional ratification 
proposition, the Constitution would stand unratified by the State without further 
action, upon failure to adopt the proposed amendments; whereas, under the 
Lansing motion, it would require the affirmative act of the State to withdraw its 
ratification, should the proposed amendments fail. But neither the proposed 
conditional ratification, nor Lansing’s proposition of the reserved right of 
withdrawal, was adopted, and each State unconditionally ratified the Constitu- 
tion, without reserving any right of withdrawal, but merely expressing confi- 
dence that the proposed amendments would be adopted. 

You will find, however, that, in the ratifications of Virginia, New York, and 
Rhode Island, there is contained a very lengthy preamble setting forth, among 
other things, the right of the people to abolish or change the government, 
when, in their opinion, it is not advantageous to them, or has failed of its pur- 
poses, and I think it more than likely that this declaration has caused the im- 
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pression that these States reserved the right of secession. In my opinion such 
was not the meaning or intention of the preamble clause in question. 

Mistaken ideas as to the nature of human government have caused people to 
submit to many inconveniences and oppressions, because of some religious or 
other sentiment against the right to alter their government. 

One of the most important of these mistaken ideas was embodied in the 
doctrine of the divine right of rulers. It is true, in a sense, that government, 
in the abstract, as distinguished from anarchy, may properly be regarded as a 
divine institution; but the idea is now long since exploded, at least in America, 
that any particular form of government may be said to have divine origin or 
authority, or to be entitled to any religious veneration, in preference to any 
other form of government. 

I think it is doubtless true, that for a number of years prior to the American 

Revolution, the great majority of Americans believed that a separation from 
England would be greatly to their mutual interest; but, so deeply imbued were 
they with the doctrine of the divine right of monarchs, that many of them were 
prevented, by conscientious scruples, from advocating what their practical 
sense told them would be for the material welfare of their country. It was to 
relieve the minds of the people from this incubus, to soothe tender consciences, 
and to assure them that the people, and not the government, was the true de- 
pository of all civil power, and that the people had the right, morally, and in 
the sight of God, to change their government whenever they saw fit to do so, 
that public declarations were constantly being made, similar to those contained 
in the preambles of the Virginia, New York and Rhode Island ratifications of 
the Constitution, they being no more nor less than the reproduction of the sub- 
stantially similar declarations of the National Declaration of Independence. 
The public men of America had been educating the people along those lines for 
years prior to the Revolution, and such declarations were entirely familiar to 
the public of that day, and the import and application of them was well under- 
stood. I take it that the repetition of these declarations in the ratifications of 
Virginia, New York, and Rhode Island, only meant that, in the opinion of the 
ratifying conventions, the Federal Government was no more divine in its 
origin than the imperial Government of England had been, and that, morally, 
the people would have just as much right to change the Federal Government, 
as they would have to change any other government which they them- 
selves had established. It was no more nor less than a declaration of 
the moral right of revolution which the American people have always 
believed and taught is indestructible and inalienable. As to what circum- 
stances will justify a people in resorting to this right is another question; nor 
under the American system is it always necessary to resort to such right, in 
order to change the government, for it is a part of the American doctrine that 
government may be changed by peacefully, legally, and orderly, amending the 
Constitution, as well as by violent revolution. 

These propositions, as I understand, were all that were intended or under- 
stood by the declarations, in the Virginia, New York and Rhode Island ratifi- 
cations, about the right of the people to abolish or change their government; 
and I think it is a misconception of those declarations to construe them into 
any formal and express reservation of the right of secession. 

Notwithstanding these views, I think it undoubtedly true, that a large number 
of men, all over the country, believed, at the time of the ratification of the 
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Constitution, and, in fact, up to the time that the question was finally settled by 
the Civil War, that any State had the legal (as well as the moral), right to 
withdraw from the Union. But no formal declaration to that effect, as far as I 
know, was embodied in the final ratification of the Constitution by the States. 
I think it probable that those who then believed in the right of secession, re- 
garded it as a self-evident proposition, unnecessary to be embodied in any 
formal declaration; and that those who did not believe in the legal right of 
secession regarded the unconditional ratifications of the Constitution as settling 
the question conclusively in the negative. My own idea is that, from the be- 
ginning, there were always two parties, both North and South, — one asserting 
the legal right of secession, the other denying it; and that, neither in the Fed- 
eral Convention of 1787, nor in any of the ratifying Conventions, nor at any 
other time, until the Civil War, was this difference of opinion brought finally to 
an issue and definitely settled. In the earlier days of the Union, and about the 
time of the adoption of the Federal Constitution, I think it reasonably clear 
that the believers in the legal right of secession predominated; but that, as 
time went on, the opponents of that doctrine greatly increased in strength, and 
finally became decidedly the dominant faction in the North and West. 

The moral right of secession seems to me to be no more nor less than the moral 
right of revolution. As to the legal right it seems to me that the arguments are 
so evenly balanced pro and con, that it never could have been settled, except by 
a resort to arms. 

You must pardon me for my long digression, into which I have been be- 
trayed before realizing it. 


The only authorities which I have, bearing on the subject of your inquiry, 
are as follows: — 


1 Elliott’s Debates of State Conventions, on ratification of Federal Consti- 
tution, p. 357; Alexander Hamilton’s Works, Vol. 1, p. 465; Bancroft’s History 
of the Constitution of the U. S., Vol. 2, pp. 345-6; 2 Thorp’s Constitutional 
History of the U. S., pp. 149-50; Documentary History of the Constitution of 
the U. S., Vol. 2, p. 174 et seq. 

This last authority will give you the exact form, in extenso, of the ratification 
of the Federal Constitution by each State, and I suppose is the most authorita- 
tive and reliable source of information— not as to the debates and proposed 
measures, but as to the jinal action of the ratification conventions in each State. 

A. CaPERTON BRAXTON. 

STAUNTON, Va. 


ANOTHER VIEW OF THE SAME SUBJECT. 


To the Editors of the American Law Review: 

I have no doubt of the legal right of the State of Virginia, in April, 1861, to 
withdraw from the Federal Union. Whether such a policy was wise or not 
is not the question to which you invite discussion, nor does the suggestion of 
the question by you bring into the discussion the present right of any State of the 
Union to withdraw. That question, it is admitted by all, has been finally and 
forever settled by arms, in the negative. 

I rest the case largely, though not entirely, on the language of the Virginia 
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convention, which ratified the Federal Constitution, which language is as fol- 
lows: ‘* We, the delegates of the people of Virginia, duly elected in pursuance 
of a recommendation from the general assembly, and now met in convention, 
having fully and freely investigated and discussed the proceedings of the 
Federal Convention, and being prepared as well as the most mature deliberation 
hath enabled us to decide thereon, — do, in the name and behalf of the people 
of Virginia, declare and make known that the powers granted under the Constitu- 
tion being derived from the people of the United States, may be resumed by them | 
whensoever the same shall be perverted to their injury or oppression, and that 
every power not granted thereby remains with them and at their will.’’ 

The convention which proposed the Federal Constitution, prescribed its sub- 
mission to the people of the several States, and its ratification by them before 
it could be binding upon them. When the Constitution came from the Federal 
Convention, it was a mere proposal; and that proposal, in the very language 
of the Constitution itself, was not to be binding on any State until nine ratified 
it, and not to be binding on any of the nine until ratified by it. 

Second. The Constitution itself, as well as the ratifications of it in each 
State, show that the Government of the United States is a government of 
granted, not original powers. 

Third. When the Virginia Convention asserted that the powers granted 
under the Constitution by the people of Virginia, might “‘ be resumed by them 
whensoever the same shall be perverted to their injury or oppression,”’ 
language could not have been clearer or more effective than this, in showing 
exactly what was meant. 

Now, it will not be denied that Virginia and each State ratifying this Con- 
stitution, had the right to refuse to do so, and after such refusal no State so 
refusing was bound by it. Rhode Island and North Carolina are striking 
illustrations of this. And if no State could be bound by it except by its own 
consent, and the Constitution contained all the powers granted by the several 
States to the Federal Government, which powers before granted, belonged to 
the States, surely the possessors of such powers had the right in the grant, to 
put such limitations upon them as to them seemed proper. That the people of 
the several States were the original sources of the powers granted to the 
Federal Government, is demonstratible from the language of the Constitution 
itself. Article 7, Section 1: ‘“ The ratification of the convention of nine 
States shall be sufficient for the establishment of this Constitution between the 
States so ratifying the same.”’ 

Is not this language of itself sufficient to show that those who made the 
Constitution, knew that the powers proposed in it to be granted to the Federal 
Government, were powers whose sources and origin were in the people of the 
several States? If this were not true and the Federal Convention was a sover- 
eign body, as is claimed by some, why did they not proclaim the Constitution 
as the organic law of the land? 

If the States then were the grantors of the powers to the general govern- 
ment, is there any reason, legal or otherwise, why the grantors might not im- 
pose a limitation upon their grant? May nota deed of gift with the right of 
property in the grantor, be limited upon such terms as to the grantor may seem 
right and proper? 

Virginia, in making the grant to the Federal government, put a limitation in 
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the gift, and in the very act declared that if certain conditions obtained in the 
future, she reserved the right to reassume the powers she granted. 

The argument so often advanced, that she could not reassumé the powers, 
because she had granted them to the Federal government, fails to take into 
consideration the fact that in the very act of granting she reserved the right to 
reassume, etc. 

But, it is urged by some against these views, that the language of the Vir- 
ginia convention does not bear out this position, wherein it declares that ‘‘ the 
powers granted under the Constitution, being derived from the people of the 
United States may be resumed by them,’’ that is, that the powers granted under 
the Constitution, being derived from the whole people of the United States as 
one body politic, might be resumed by them, that is, the people of the United 
States as one body politic. And it is urged that this is an admission on the 
part of the people of Virginia, in ratifying the Constitution, that the powers it 
contained were not granted by the States as separate bodies-politic, but by 
the people of the United States as one body-politic. The answer to this objec- 
tion has been so often made that I hesitate to venture upon it again. It may 
be summarized, however: — 

First. Gouverneur Morris, in the Federal Convention, moved a reference of 
the proposed plan to one general convention chosen and authorized by the peo- 
ple of the United States. The motion was not even seconded. 

Second. Mr. Ellsworth moved to refer it to the legislature of the States for 
ratification. His motion was defeated, ayes 3, nays, 7. 

Third. Mr. Hamilton proposed, in the Federal Convention, that the plan be 
submitted to Congress and, if agreed to by them, to be communicated to the 
legislatures of the several States for ratification by the convention of deputies 
in each State to be chosen by the people thereof. This proposition received 
only one vote, while there were ten against it, because it seemed to make its 
sanction depend upon its acceptance by Congress. 

Fourth. The final action of the convention negatives this view. Its language 
is as follows: — 

“ This proposition (meaning the Constitution) shall be laid before the United 
States in Congress assembled, and it is the opinion of this convention that it 
should be afterwards submitted to the convention or delegates chosen in each 
State by the people thereof, under the recommendation of its legislature, for 
their assent and ratification, and that each convention assenting to and ratifying 
the same, should give notice thereof to the United States in Congress 
assembled.”’ 

The Federal Convention itself was called, not for the purpose of making a 
Constitution, but for revising the Articles of Confederation, which it must be 
remembered were ‘‘ Articles of Perpetual Union.”’ 

It is not difficult to understand how secessionists (from the Articles of Con- 
federation and Perpetual Union) gathered in the Federal Convention, and, pre- 
paring to step from one perpetual union into another, carried with them the 
same view of the right of dissolving the latter whenever it should, in the 
opinion of the parties to the Union, prove inadequate or “‘ destructive of these 
ends, etc.’’ 

Fifth. The answer to this view may be safely left with Chief Justice Mar- 
shall, in the language of his opinion in the case of McCulloch against State of 
Maryland. ‘The convention which framed the Constitution, was, indeed, 
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elected by the State legislatures. But the instrument, when it came from 
their hands, was a mere proposal, without obligation or pretensions to it. 
It was reported to the then existing Congress of the United States, with a 
request that it might be ‘‘ submitted to a convention of delegates, chosen in 
each State by the people thereof, under the recommendation of its legislature 
for their assent and ratification.’’ This mode of proceeding was adopted; and 
by the convention, by Congress and by the State legislatures the instrument 
was submitted to the people. They acted upon it in the only manner in which 
they can act safely, effectively and wisely on such a subject, by assembling in 
convention. It is true, they assembled in their several States; and where else 
should they have assembled? No political dreamer was ever wild enough to 
think of breaking down the lines which separate the States, and of compound- 
ing the American people into one common mass. Of consequence, when they 
act, they act in their States. But the measures they adopt do not, on that 
account, cease to be the measures of the people themselves, or become the 
measures of the State governments. From these conventions the Constitution 
derives its whole authority.’ 

Since that day political dreamers have arisen, seeking to ‘‘ compound the 
American people into one common mass”’ by viewing the act of secession of 
1861, not according to the plain language of the contract of acceptance of the 
Constitution, or the circumstances surrounding the making of it in that day, 
but by processes unknown to the law in its orderly administration, they seek to 
inject into the written contract made nearly one hundred years before, the com- 
mercial, social, political and moral conditions existing in 1861, and interpret its 
meaning by those subsequent conditions, and attempt to make them a part of 
the contract though they did not exist when the contract was made. 

The ratification of the Constitution by the Virginia convention, as well as 
that of every other State, shows conclusively that such ratification was made 
on behalf of the people of the States so ratifying, and not on behalf of the 
whole body of the people of the United States, as one body-politic. That the 
people of the State of Virginia or of any other State should attempt by their 
ratification to speak for or to bind the whole people of the United States by 
their action, is too absurd for argument and bears on its face its own answer. 

The language of the Virginia convention is as follows: ‘‘ We, the said dele- 
gates, in the name and behalf of the people of Virginia, do, by these presents, 
assent to and ratify the Constitution recommended on the 17th day of Septem- 
ber, 1787, by the Federal convention for the government of the United States, 
hereby announce to all those whom it may concern, that the said Constitution is 
binding upon the said people, etc.”’ What people? The first line of what has 
just been quoted shows upon what people it was binding. “ We, the said dele- 
gates in the name and behalf of the people of Virginia.” 

Certainly there was much doubt felt by the people of the several States as 
to whether they should ratify the Constitution before the amendments which 
they desired were incorporated into it. Mr. Madison and others took strong 
grounds for unconditional ratification, believing that after the Constitution was 
ratified, the proposed amendments would also be ratified; and so it turned out 
practically; but it must be remembered that the question of the conditional or 
unconditional ratification of the Constitution referred to the doubt which the 
people in the several States had as to whether the amendments which they were 
clamoring for could be secured as readily after the Constitution was adopted 
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as before. It had no relation to the question under discussion of the reserva- 
tion by them of the right to withdraw from the Union. The people of the 
United States had just shaken off the yoke of British oppression. It was a day 
in which the spirit of freedom was rampant. Their allegiance to Great Britain 
had been broken because the oppression was unbearable. They needed a 
stronger government than the Articles of Confederation had given, but they 
would adopt none, whatever the necessities, that bound them indissolubly to 
oppression. And hence the language of the Virginians that “‘ whensoever the 
same (the powers granted under the Constitution) should be perverted to their 
injury or oppression,’’ they would claim the right to resume these powers for 
themselves. 

I therefore construe the ratification of the Constitution by the State of 
Virginia to be, from its language, a grant of powers to the Federal Government 
defeasible upon a condition subsequent. What has been said of the State of 
Virginia applies with equal force to the States of New York and Rhode Island, 
though their language is in somewhat different form. 


H. St. Geo. TucKER. 


A REJOINDER ON THE SAME SUBJECT. 


To the Editors of the American Law Review: 


It was in vain that the Fathers of the Constitution took so much pains to dis- 
pense with the agency of the State governments in submitting the Constitution 
for ratification, if there remained, after their work was finished, any room for 
argument that the powers of the general government were, to any extent, 
granted by ‘‘the States’’ or any of them. The facts that, as a part of the plan 
of adopting a new Constitution, the State governments were to be ignored, the 
forms of a league between States were to be studiously avoided, and the people 
in their original sovereign character were to be appealed to as the source of all 
the powers granted, ought, it wou!d seem, to be sufficient to forestall all con- 
troversy as to the supposed agency of ‘‘ the States’ in the new enterprise. 

The leaders in the Federal Convention declared themselves, in no uncertain 
tones, against retaining the theory of a league between States. They did not 
concede that under the Confederation, the several States possessed the attri- 
butes of sovereignty, but they boldly avowed their desire to have it made plain 
under the Constitution that the authority for the new system was “ the people 
of the United States.’’ The “ Federalist’’ anticipates the present discussion, 
and furnishes an adequate solution of the question at issue. Hamilton, in No. 
22, presenting some of the defects of the old system, and,some of the merits 
of the new, says: — 

‘*Tt has not a little contributed to the infirmities of the existing Federal 
system, that it never had a ratification by the people. Resting on no better 
foundation than the consent of the several legislatures, it has}been exposed to 
frequent and intricate questions concerning the validity of its powers, and has 
in some instances, given truth to the enormous doctrine of a right of legisla- 
tive repeal. Owing its ratification to the law of a State, it has been contended 
that the same authority might repeal the lawjby which it wasjratified. However 
gross a heresy it may be, to maintain that a party to a compact has aright to 
revoke that compact, the doctrine itself has had respectable advocates. The 
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possibility of a question of this nature proves the necessity of laying the foun- 
dations ofa national government deeper than in the mere sanction of delegated 
authority. The fabric of American empire ought to rest on the solid basis of 
the consent of the people. The streams of national power ought to flow imme- 
diately from that pure original fountain of all legitimate authority.”’ 

Madison, in No. 48 of the ‘‘ Federalist,’ said: — 

**Tt has been heretofore noted among the defects of the Confederation, that 
in many of the States it had received no higher than a mere legislative ratifica- 
tion. * * * Acompact between independent sovereigns, founded on ordinary 
acts of legislative authority, can pretend to no higher validity than a league or 
treaty between the parties.’’ 

These views of Hamilton were published Dec. 14, 1787, and those of Madison 
Jan. 23rd, 1788, months previous to the assembling of the Virginia convention. 

Madison had previously said in the Federal Convention (June 5, 1787), as 
reported by himself in his own Journal: — 

‘* As far as the Articles of Union were to be considered as a treaty only, ofa 
particular sort, among the governments of independent States, the doctrine 
might be set up that a breach of any one article, by any of the parties, absolved 
the other parties from the whole obligation. For these reasons, as well as 
others, he thought it indispensable that the new Constitution should be ratified, 
in the most unexceptionable form, and by the supreme authority of the people 
themselves.”’ 

Madison seemed to be equally solicitous, with Hamilton, that there should 
be, under the new Constitution no place for ‘‘the enormous doctrine” that, ‘*as 
State ’’ could be released from the binding force of the fundamental law. 

Madison further said, as reported by Yates: — 

‘*Some contend that the States are sovereign, when in fact they are only 
political societies. The States were never possessed of the essential rights of 
sovereignty. These were always vested in Congress. Their voting as States, 
in Congress, is no evidence of sovereignty.” 

Other members of the convention agreed quite fully with Madison. 

King said, on June 19, 1787: — 

*‘ He conceived that the import of the term ‘States,’ ‘ sovereignty,’ ‘ national,’ 
‘ Federal,’ had been often used and implied in the discussions inaccurately 
and delusively. The States were not ‘sovereigns’ in the sense contended for 
by some. They did not possess the peculiar features of sovereignty, — they 
could not make war, nor peace, nor alliances, nor treaties. Considering them 
as political beings, they were dumb, for they could not speak to any foreign 
sovereign whatever. They were deaf, for they could not hear any propositions 
from such sovereign. They had not even the organs or faculties of defense 
or offense, for they could not of themselves raise troops or equip vessels, for 
war. On the other side, if the union of the States comprises the idea of a con- 
federation, it comprises that also of consolidation. A union of the States is a 
union of the men composing them, from whence a national character results 
to the whole.’’! 

Gerry urged, on June 29: “We never were independent States, were not 
such now and never could be, even on the principles of the Confederation. 
The States and the advocates for them were intoxicated with the idea of their 
sovereignty. He was a member of Congress at the time the Federal Articles 
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were formed. The injustice of allowing each State an equal vote was long 
insisted on,’’! 

Mason said, on July 23: ‘*He considered a reference of the: plan to the 
authority of the people, as one of the most important and essential of the reso- 
lutions. The legislatures have no power to ratify it. They are the mere creat- 
ures of the State constitutions, and cannot be greater than their creators. And 
he knew of no power in any of the constitutions — he knew there was no power 
in some of them —thatcould be competent to this object. Whither, then, must 
we resort? To the people, with whom all power remains that has not been 
given up in the constitutions derived from them. It was of great moment, 
he observed, that this doctrine should be cherished as the basis of free 
goveroment.’’2 

Other influential men, in discussing the proposed new system, expressed 
like views. C. C. Pinckney said, referring to the Declaration of Independ- 
ence: — 

“This admirable manifesto sufficiently refutes the doctrine of the individual 
sovereignty and independence of the several States. * * * The separate 
independence and individual sovereignty of the several States was never 
thought of by the enlightened band of patriots who framed this declaration.’’*® 

Charles Pinckney said: — 

“‘The idea, which has been falsely entertained, of each being a sovereign 
State, must be given up, for it is absurd to suppose that there can be more 
than one sovereignty within a government.’ 4 

Henry, in the Virginia convention, declared that the result of adopting the 
Constitution would be ‘‘a consolidated national government of the people of all 
the States; ” to which Madison replied, ‘‘ should all the States adopt it, it will 
then be a government established by the thirteen States of America, not 
through the intervention of the legislatures, but by the people at large,’’ 
and ‘derived from the superior power of the people.’ 

Richard Henry Lee, discussing the subject as “‘the Federal Farmer,’’ in 
October, 1787, said: — 

**Tt is to be observed that when the people shall adopt the proposed Constitu- 
tion, it will be their last and supreme act; it will he adopted, not by the people 
of New Hampshire, Massachusetts, etc., but by the people of the United 
States.”’ 

This general consensus of opinion among the leading actorsin the making 
of the Constitution seems to render it unnecessary to consider the hypotheti- 
cal question: ‘If the States were the grantors of the powers to the General 
Government, why might they not impose a limitation upon their grant?”’’ “‘ The 
States’? did not, ‘“‘the States ’’ could not grant such powers. No less a 
grantor than ‘‘the people of the United States’? were competent to grant 
powers to the government created by that people. In our system, the people 
alone are the source of political authority. The powers exercised by the gov- 
ernment of the State of Virginia were such as had been granted by the people 
of that State, and were susceptible of being resumed by that people, 
and, when so resumed,, belonged again to that people. When that 
people joined with the peoples of twelve other States in ratifying 


1 Madison’s Journal, 267. 4 2 Hill’s So. Caro. Rep. 57. 
2 Madison’s Journal, 410. 5 3 Elliott’s Debates, 114, 115. 
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the Constltution propounded in the name of all of them, then, ‘the 
people of the United States’? became the grantor of the powers con- 
ferred under that Constitution. It was competent for the people of 
Virginia to speak for themselves, as a portionof the whole people, and thus 
contribute their part to the action of the whole. Their declaration, in their 
ratifying resolution, voices so plainly the views of their great leaders, above 
cited, that it seems impossible to suppose them to be deliberately reserving 
a right of State secession. 

The quotation from Marshall, in the preceding paper, by no means supports 
the theory in support of which it is quoted. That eminent Virginian dis- 
tinctly repudiated the theory that the States had granted powers to the United 
States government. The passage quoted from continues as follows: — 

‘“< From these conventions the Constitution derives its whole authority. The 
government proceeds directly from the people; is ‘ordained and established’ 
in the name of the people; and is declared to be ordained ‘in order to form a 
more perfect union, * * * and secure the blessings of liberty to themselves 
and their posterity.’ The assent of the States in their sovereign capacity, is 
implied in calling a convention, and thus submitting that instrument to the 
people. But the people were at perfect liberty to accept or reject it; and their 
act was final. It required not the affirmance, and could not be negatived by the 
State governments. The Constitution, when thus adopted, was of complete 
obligation, and bound the State sovereignties.’’ ! 

Marshall’s disclaimer of the wild theory of “compounding the aviation 
people into one common mass”? is entirely consistent with, and indicates a 
clear understanding of the normal operation of the American « dual system ’’ of 
government, composed of a nation and States. Two years later, in Cohens v. 
Virginia, he again affirmed that ‘‘ the American people, in the conventions of 
their respective States, adopted the present Constitution.’”’ And still later, in 
1823, he declared that 

‘*The United States is a government, and consequently a body politic and 
corporate, capable of attaining the objects for which it was created, by the 
means which are necessary for their attainment. This great corporation was 
ordained and established by the American People.” ? 

I have called these distinguished witnesses to testify to the opinions current 
(were they not also dominant?) in 1787, in order to show how little ground 
there is for the claim that the Virginia convention supposed themselves to be 
either joining ina league, or claiming the power to reserve aright to withdraw 
from the Union. These are not witnesses of the era of 1861, seeking ‘to inject 
into the written contract made nearly one hundred years before,’’ considera- 
tions made pertinent and vital only by the events of their own era. I agree 
that such wuld. not be the best witnesses, and therefore I have called contem- 
poraneous observers and participants; those who at the time voiced the 
considerations upon which the Constitution was ratified. 

May I call one other ante-bellum witness? Andrew Jackson said in 1832: — 

‘The Constitution of the United States, then, forms a government, not a 
league; and whether it be formed by compact between the States or in any 
other manner, its character is the same. It is a government in which all the 
people are represented, which operates directly on the people individually, not 


1 McCulloch v. Maryland, 4 Wheat. 404, 405. 2 U.S. v. Maurice, 2 Brock. 96. 
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upon the States; they retained all the power they did not grant. But each 
State, having expressly parted with so many powers as to constitute, jointly 
with the other States, a single nation, can not, from that period, possess any 
right to secede; because such secession does not break a league, but destroys 
the unity of a nation; and any injury to that unity is not only a breach which 
would result from the contravention of a compact, but it is an offense against 
the whole Union. To say that any State may at pleasure secede from the 
Union is to say that the United States are not a nation, because it would be a 
solecism to contend that any part of a nation might dissolve its connection with 
the other parts, to their injury or ruin, without committing any offense. 
Secession, like any other revolutionary act, may be morally justified by the 
extremity of oppression; but to call it a constitutional right is confounding 
the meaning of terms, and can only be done through gross error or to deceive 
those who are willing to assert a right, but would pause before they make a 
revolution or incur the penalties consequent on a failure.’’ (Proclamation of 
Dec. 10, 1832.) 

I must dissent from the proposition that the question of conditional or 
unconditional ratification of the Constitution, as mooted in the conventions of 
Virginia and New York, “had no relation to the question under discussion of 
the reservation by them of a right to withdraw from the Union.” As I read 
our history, the two questions were substantially one, and were considered in 
direct connection with the subject of the proposed amendments to the Consti- 
tution. The record of the proceedings of the New York Convention states that 
when, on July 23, 1788, the consideration of the proposed amendments was re- 
sumed: ‘“ Mr. Lansing moved to adopt a resolution, that there should be reserved 
to the State of New York aright to withdraw herself from the Union after a cer- 
tain number of years, unless the amendments proposed should previously be 
submitted to a general convention;’’ and that this motion was negatived. 
This was the action which Bancroft states was taken at the instance of Hamil- 
tou, after a conference with Madison which had disclosed that a similar con- 
clusion had been reached in the Virginia convention, that there could properly 
be no conditional ratification. 

Very respectfully, 
JaMEs OQ. PIERCE. 
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LABATT QN MASTER AND SERVANT, VOLS. I AND II, EMPLOYERS’ LIABILITY. —Com- 
mentarics on the Law of Master and Servant. By C. B. LABATT, B. A. (Contab.), of the 
Bar of San Francisco. In Three Volumes. Vols. I and Il, Employers’ Liability. Vol. 
Ill, Relation, Hiring and Discharge, Compensation, Strikes, etc. Vols. I and II. 
Rochester, New York: The Lawyers’ Co-Operative Publishing Co. 1904. 

The modern tendency is to discard the expression Master and Servant when 
treating of the liability of an employer to his workmen, and to substitute in 
its stead the expression ‘‘ Employers’ Liability,’’ or some equivalent expression. 
This is shown in the names of the modern-statutes dealing with this subject, 
such as the ‘* Employers’ Liability Act,’ the ‘‘Workmen’s Compensation 
Act,”’ 

The law on this subject has had a slow evolution from the days of Saxon 
villeinage. It is probable that the Year Books do not disclose much law on 
this subject. In Volume 17 of the publications of the Selden Society, which 
is Volume 1 of the Year Book Series of that publication, and which covers 
the three years 1307 1308, and 1309, there does not seem to be one case re- 
lating to the law of Master and Servant. At least, we do not find the title 
Master and Servant in the index of that volume. It must be concluded that 
the reason was that the servant was a person of so little importance that his 
wrongs did not deserve, or at least did not receive, the attention of the 
courts of justice; but his master was deemed to be quite capable of dealing 
with and righting those wrongs. At length, persons who worked at skilled 
trades began to disassociate themselves from the class who were called serv- 
ants, and to organize themselves into societies or guilds for their protection, 
chiefly against the employing class. There are, no doubt, histories of the guilds 
of the middle ages, which would shed an important light upon the gradual 
development of the so-called law of Master and Servant. These guilds dis- 
carded the name of Servant and applied to themselves the name of Master. 
Hence, we havesuch expression as Master Mason, though that may be older than 
the development of the guilds of the middle ages. A book for which we are 
indebted to our learned friend, Judge James B. BRADWELL, of Chicago, him- 
self a Thirty-third Degree Mason, consisting of a facsimile republication of 
the so-called York and Scarborough Masonic Rolls, shows that the Masons of 
200 years ago, although operative workmen, called themselves Master Masons. 
They had their lodges at different places in England, and one of their precepts 
was that if any Mason should be at work within 8 miles of a place where a 
lodge was held, he should be obliged to attend the lodge. Their precepts 
were founded upon the highest political and private morality: loyalty to the 
King, and upright conduct in the Lord’s house, the Lord being the proprietor 
on whose premises they were at work.! There can hardly be any doubt that the 


1 One of the quaint injunctions was to ‘ commit no furnicatien or adultery in the 
Lord’s house.” 
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existence of these guilds or societies worked for public and private morality, 
and was beneficial to the State and society, — just as the modern trade union 
works for temperance. If any objection could be laid against them, it must 
be grounded on the principle of secrecy which prevailed amongthem. But it 
is to be observed that this secrecy related, for the most part, to their means 
of recognition as among themselves and to the proceedings of their lodges. 
So thoroughly have the Masons separated themselves from the serving class, 
that they have long since ceased to be operative Masons even, but have become 
an ideal society. In England, the Masonic Order long had at its head the Prince 
of Wales, now King Edward VII; and since his accession to the throne, the 
office is understood to have passed to his son, the present Prince of Wales. 
In America the Masonic Order has embraced in its ranks the greatest generals, 
statesmen, and clergymen, from George Washington to Theodore Roosevelt. 

Meanwhile, the word ‘‘servant’’ continued to be employed more especially 
with respect to that class of servants whose status was to some extent 
domestic; and peculiar rules continue to inhere in our law, and crop out once 
in a while in some judicial decision, giving us an inkling of what the status of 
the servant was under the ancient common law, — with respect, for example, 
to his obligation of fidelity and to the wrong of unfaithfulness. When an 
employé working under a distinct contract of hire acquired such importance or 
such courage, as to sue his master for a real or supposed wrong, the judges, 
carelessly obscuring the real status of the parties, called him a servant, and the 
employer a master; and they called the law which they gradually built up out 
of the necessity of deciding actions of this kind, the Law of Master and Servant. 
They should have restrained the expression Master and Servant to cases where 
the relation was quasi-domestic, instead of applying it to all cases arising under 
the contract of hiring. And we lawyers and judges, even in America, illustrat- 
ing the conservatism of our profession, still trudge along in the old wooden- 
shoe way, and apply the expression Master and Servant to a relation which 
arises under contract where the servant selling his labor and the master buying 
it, are held to contract on equal terms and with as much freedom as in the case 
of a merchant selling his goods and a customer buying them. But out of the 
status thus created by contract, the law raises certain duties and imposes cer- 
tain liabilities on the part of the so-called master, and imposes corresponding 
duties and liabilities on the part of the so-called servant. 

The first of these groups of opposing duties and liabilities may be summed 
up in the statement that the master is bound to exercise reasonable care to the 
end of promoting the safety of the servant, in seeing that the place, the tools, 
and the appliances, wherein and with which he is required to work, are reason- 
ably safe; in seeing that the fellow-servants with whom he is required to work 
are reasonably fit and competent; in seeing that, in the case of hidden dangers 
or dangers the discovery or appreciation of which is beyond his capacity, he 
shall be suitably warned or instructed; in establishing rules or systems for the 
prosecution of his business where it is complicated and where the complica- 
tions involve danger to his servants; and in other particulars which do not 
occur to the mind at this moment, but which constantly arise in practice. 

Absurd as it may seem, a large portion of the judge-made law relating to 
this subject, supports the proposition that while the master is bound to the 
performance of these duties in behalf of his servant, yet the servant takes the 
risk of injury from their non-performance. The master is bound to do this or 
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that, but the servant takes the risk of the master’s failure to doit. The battle 
between these two opposing d >ctrines is going forward very much like a battle 
between opposing armies, the lines swaying forward and backward accordingly 
as Justice achieves a success on the one hand or Greed on the other. 

This doctrine of accepting the risk is not a favorite one with our author. 
After animadverting, in his preface, upon the disposition of judges to override 
the verdicts of juries in these cases, and especially upon the disposition often 
disclosed, of a bare majority of an appellate bench, overriding the minority, 
and the judge of the court below, and the jury which has pronounced the ver- 
dict, —he says: “‘A preface is not an appropriate place for the discussion of 
the important topic here touched upon. But it is not amiss to point out that, 
so far as the law of employers’ liability is concerned, a large portion of the 
opportunities for the perpetration of this abuse of judicial functions would be 
eliminated if the doctrine which, on the ground either of an implied assumption 
of the risk or of contributory negligence, precludes a servant, as a matter of 
law, from obtaining damages for an injury resulting from an abnormal risk of 
which he had knowledge, actual or constructive, before the accident occurred, 
were abolished by statute. That there is no class of cases in which courts of 
review have exercised such extensive powers, as regards the overriding of ver- 
dicts, as in those which turn on the question whether the servant appreciated, 
or should have appreciated, the given hazard, will be abundantly apparent to 
any one who collates, with reference to the facts involved, the cases which are 
collected in chapter XXI. It seems not unreasonable to suppose that, if the 
question whether the servant was chargeable with notice of the danger from 
which his injury resulted were no more than one of the elements of an investi- 
gation leading up to a mere issue of fact, the court would not be tempted to 
Scru.inize so minutely as at present the findings of juries with regard to such 
notice. It is obvious that, if this should be the result of the change in the 
law which is suggested above, one prolific source of disagreement would be to 
a large extent removed. The consideration just adverted to is, however, not 
the only one which points to the expediency of abrogating the doctrine in 

question. Whether that doctrine is or is not sustainable on grounds of abstract 
logic, there would seem to be no escape from the conclusion that, under ex- 
isting industrial conditions, it cannot be applied in employers’ liability cases 
without frequently producing consequences which are intolerably harsh and 
severe. The author ventures to hope that the publication of these volumes 
which, by the simple process of showing in detail the circumstances under 
which it has prevented the recovery of compensation, have brought into clear 
relief its inherent unfairness, may induce a larger number of legislatures to 
follow the lead of those which have already enacted remedial legislation upon 
the subject.”’ 

Our author regards the law, in so far as it attempts to define the liability 
of the master for negligent injuries to his servant, as a result of a compromise 
between two conflicting rules,—the one which imposes upon the mas- 
ter the duty of taking care to prevent injury to his servant, and the 
other which puts upon the servant the acceptance of the risks which are 
incident to the employment; and he says: ‘‘ The outcome of the juristic com- 
promise which has been effected along the lines indicated in the foregoing 
remarks is to be seenin the three fundamental principles which are stated in 
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the following sections.’’! These three fundamental principles are, first, that 
risks resulting from the master’s negligence are not assumed by the servant, 
The author says: “A proposition which has so frequently been enunciated 
by the courts as to have become axiomatic is that, prima facie, a servant does 
not assume any risks which may be obviated by the exercise of reasonable care 
on the master’s part. In other words, the abnormal, unusual, or extraordin- 
ary risks which the servant does not assume as being incidental to the work 
undertaken by him are those which would not have exi-ted if the master had ful- 
filled his contractual duties.’?? We quite concede that the foregoing quotation 
expresses what the law ought to be, but we respectfully dissent from the conclu- 
sion that it expresses what the law is, still less that it is an ‘“‘axiomatic’’ proposi- 
tion. We understand the law of this subject, supported by a great weight 
of authority, to be that the servant accepts the risk of injury from any con- 
dition of things which is open, apparent, patent, or discoverable by him by 
the use of such observation and care for his own safety as circumstances 
require of him, whether this condition proceeds from the negligence of the 
master or not; but, on the other hand, that he does not accept the risk of 
dangerous conditions which are not discoverable by such observation or in- 
spection as he has an opportunity to make, but of which the master knows, 
or might discover, by the use of such observation or inspection or the ap- 
plication of such tests as the duty of exercising reasonable care for the 
safety of his servant puts upon him. Where all things look safe the servant 
is not bound to institute an inspection, but may rely upon the assumption 
that the master has done his duty in the work of inspection and reparation. 
The proposition that the servant accepts only the risk of injury from 
sources of injury which do not proceed from the negligence of the master, cuts 
up by the roots the whole doctrine of the assumption of risk; since where the 
master has not been negligent, the servant has no right of recovery except in 
the case of willful injury. The doctrine that the servant accepts the ordinary 
risks of the employment does not involve an inquiry whether the risks were 
due to the negligence of the master; but the inquiry is whether the risks were 
open or discoverable by the servant by the use of such an inspection or exam- 
ination as he has opportunities to make and as the exercise of reasonable care 
for his own safety requires of him. But as weshall soon see our author comes 
around to the true doctrine in a subsequent paragraph. 

Our author states, in his second proposition, relating to the assumption of 
the risk, this: ‘‘A second proposition, which is also beyond the reach of con- 
troversy, is that every risk which an employment still involves after a master 
has done everything that he is bound to do for the purpose of securing the 
safety of his servants, is assumed, as a matter of law, by each of those servants.’’ ? 

This proposition is absolutely plain. But it does not necessarily rest upon 
the doctrine of the assumption of the risk by a servant; since after the master 
has done everything that he is bound to do forthe purpose of securing the 
safety of his servants, he is — always excepting cases where the rule of respond- 
eat superior operates to make him liable — guilty of no wrong, and is not amen- 
able to an action for damages predicated upon negligence. ‘ This doctrine,” 
continues our author, *‘ prevents recovery unless evidence is introduced which 
warrants the inference that the injured person was incapable of appreciating 
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the risk from which his injury resulted.”” This doctrine prevents recovery 
whether such evidence is introduced or not; since if the master has done every- 
thing that he is bound to do for the purpose of securing the safety of his serv- 
ants, he cannot, under any conditions which do not involve willfulness, or 
wantonness, be held liable to the servant, whether the servant was incapable 
of appreciating the risk or not: If the servant is not capable of appreciat- 
ing the risk without warning and instruction then the master does not do 
everything that he is bound todo until he gives the servant suitable warn- 
ing and instruction to enable him to comprehend and appreciate 
the risk. Our author continues as follows: ‘*The risks which are 
thus considered to have been assumed are those which are commonly de- 
scribed as ‘ordinary.’! When stated with reference to the general rule which 
throws on the servant the burden of proving negligence on the master’s 
part, this principle assumes the form that, in the absence of definite proof 
of such negligence, an accident is regarded as one of the hazards of the 
employment of which the servant takes the risk.’’ Here, again, we see the 
conception running in the author’s mind that the only dangers of which the 
servant accepts the risk are dangers which do not proceed from the master’s 
negligence. But he seems at this point to overlook the primary conception 
that the doctrine of acceptance of the risk has no scope or play with respect 
to such dangers; since, the master being guilty of no negligence, the servant 
cannot recover damages from him, and this wholly without reference to the 
inquiry whether the servant had accepted the risk or not. If the master 
was not guilty of negligence in creating the conditions of danger, the serv- 
ant cannot recover, although he may not be deemed to have accepted the 
risk, because the master has been guilty of no wrong. 

The primary inquiry in all these cases, then, is whether the master has been 
negligent as toward his servant in creating the condition of danger. If the 
master has been negligent, then and then only is the inquiry, whether the serv- 
ant accepted the risk of the danger of any value whatever. In line with this 
view the author well says, the italics being ours: ‘* Sometimes we find the courts 
deducing the conclusion that there was no negligence on the master’s part 
from the consideration that the risk in question was an ‘ordiuary one.’? 
This logical succession of ideas is not unnaturally suggested when the evi- 
dence is such as to bring into special prominence the conception that the con- 
ditions which caused the injury are met with so frequently in the given em- 
ployment that they may reasonably be regarded as normal, so far as the servant 
is concerned. In many instances, however, the servant will inevitably be prej- 
udiced to some extent by this mode of conducting the investigation; and it 
seems to be decidedly preferable to obtain a definite starting point by treating the 
existence or absence of culpability on the master’s part as the essential point to be 
determined at the outset.’?® Necessarily so; because if the master has not heen 
guilty of negligence there can be no recovery, and the inquiry whether the serv- 
ant has accepted the risk is totally valueless. 

Passing over a paragraph which seems unimportant, we are glad 
to find that the author fully concedes the doctrine which we have 
insisted upon in the foregoing observations, although its concession 


1 Citing post, § 259, et seq. 2 Citing cases. 3 § 3. 
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seems to involve a contradiction of those passages of his text which 
we have quoted. This paragraph is asfollows: ‘ The presumed knowledge 
or ignorance of the servant being the essential basis upon which rest the 
two principles by which he is charged with the acceptance of one class of risks 
incident to his employment, and the non-acceptance of another class, there 
is an obvious logical propriety in taking the position that in any case in which 
the presumption of ignorance which is entertained with regard to risks caused 
by the master’s negligence is rebutted by positive evidence which establishes 
knowledge, actual or constructive, of the particular peril which caused the in- 
jury, it must, at the very least, be a question for the jury whether the servant 
did not, by continuing to expose himself to the peril thus known to him, show 
his intention to takejupon himself the responsibility for any accident which might 
happen to him by reason of its existence, or, in other words, to waive any right 
of action which, apart from such knowledge, he would have possessed. This 
position possibly represents the doctrine which, since the recent decisions as to 
the effect of the maxim Volenti non jit injuria, prevails in England.! But there 
does not appear to have been any deliberate and formal announcement of such a 
doctrine, in case where the question of a contractual assumption of the risk was 
explicitly presented. The doctrine applied in the older English cases and in all 
the American cases up to the present time, with afew possible unimportant 
exceptions, is that, in the case of all adult servants except seamen, the action 
must be declared not to be maintainable, as a matter of law, if the evidence 
leaves reasonable doubt that the servant comprehended the abnormal risk 
which caused his injury.’ ? 

The true solution of this question is believed to be found in two antithetical 
propositions: 1. The servant assumes the risk of injury from any permanent 
danger, whether created by the negligence of the master or of the master’s repre- 
sentative or not, provided such condition is known to the servant or is oper to 
his observation and discovery by such inspection as he has the means of making. 
2. The servant does not take the risk of injury from the unanticipated, unfore- 
seen, sporadic, or abnormal negligence of his master or of the representative 
of his master. Much of the confusion among the authorities which our author 
points out in his preface and deplores is believed to arise from a failure on the 
part of the courts to take into consideration and be guided by these two clear 
and simple principles. 


We turn with curious interest to another and perhaps the principal branch of 
the doctrine of accepting the risk, the so-called “‘ Fellow-Servant Doctrine.” 
The first chapter upon this doctrine forms the commencement of volume II 
and begins with page 1303 of the whole work. The author defines the doctrine 
‘‘in its most elementary form,’’ as follows: ‘A master is not bound to in- 
dempify one servant for injuries caused by the negligence of another servant in 
the same common employment as himself, unless the negligent servant was the 
master’s representative.’’ 2 Our author does not offer this asa perfect defini- 
tion, even of the doctrine in outline; but he gives in a foot-note a good many 
judicial definitions more or less in accord with it, and more or less variant from 
it. The qualifying clause, ‘unless the negligent servant was the master’s 
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representative,’? does not express the qualification of the doctrine relating to 
vice-principalship, unless the distinction is stated that the doctrine applies 
even Where the negligent servant was the master’s representative, provided the 
injury grew out of,the performance by him of an act of service as contra distin- 
guished from an act of vice-principalship. This we conceive to be the logical 
test, namely, to consider whether the superior servant, no matter of what 
grade, inflicted the injury while in the act of performing a duty of vice-princi- 
palship or an act of mere service. Many courts are settling upon this test; 
but it is to begacknowledged, as the author states in his preface, that there is 
no uniformity of doctrine upon any branch of the law of Master and Servant. 
Our author merely offers this as an enunciation of the fellow-servant rule in 
its mostelementary form. He does not offer itas a complete definition. Indeed, 
no definition canjbe complete, for if complete it would not be a definition, but 
would be a treatise. 

Then our author takes up the evolution of the doctrine, and shows the 
fallacy of regarding it as a doctrine of the ancient common law. That fallacy 
was predicated upon the fact that no decision can be found prior to the case of 
Priestly v. Fowler, decided by Lord ABINGER in the year 1837, in which the 
contrary doctrine had been enunciated. After the enunciation of the doc- 
trine in Priestly v. Fowler, the next case in which it cropped out was the 
decision of the Supreme Court of South Carolina in Murray v. South Caro- 
lina R. Co., decided in 1842.2 This was followed in rapid succession by the 
decision of the Supreme? Judicial Court of Massachusetts, in the year 1842, 
in Farwell v. Boston &; Worcester R. Corp.® 

Concerning this last decision the author says: ‘‘ This luminous and scien- 
tific disquisition has ever since been regarded in the United States as the prin- 
cipal fountain of the law of this subject, and has exercised a considerable 
influence upon judicial opinion in England.’? We do not dispute that this 
decision has been zregarded in America as the principal source of the doctrine 
in question; but we,do_question the propriety of calling it a “‘luminous and 
scientific disquisition.’”’ Having recently re-read it we were forced to the 
painful conclusion that it involved a wabbling, struggling, wriggling and a!most 
conscious effort tojdo injustice. It must be obvious to any one acquainted with 
the mode of preparing judicial opinions after consultation and decision, and 
of amending them, after reading them in the consultation room, that in decid- 
ing Farweil v. Boston &c. R. Corp., the Court first made up its mind to 
decide it against thefplaintiff, and to find reasons for its decision afterwards. 
In giving these reasons, the great Chief Justice labored like a foundered 
ship, and his opinion bears intrinsic evidence of having been amended 
and doctored out of all logical consistency, if indeed there could have been 
any logical consistency in it in the first place. The reason given by Chief 
Justice Shaw was: ‘‘ Because the implied contract of the master does not 
extend to indemnify the servant against the negligence of any one but himself 
(the master]; and he is not liable in tort,— as for the negligence of his serv- 
ant,— because the person suffering does not stand to him in the relation of a 
stranger, but is one whose rights are regulated by contract, express or im- 
plied.”’ There is absolutely no reason or sense in this statement of doctrine. 


13 Mees. & W. 1. 3 4 Met. (Mass.) 49; s. c. 38 Am. Dec. 339, 
21 MeMall. L. 385; s. c. 33 Am. Dec. 268, 
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There is not, and never was, such a thing as an implied contract. The expres- 
sion is a misnomer. What is called an implied contract is a pure judicial 
assumption, in pursuance of which the so-called contract becomes, not what 
the parties have agreed upon, because they have made no agreement at all on 
the point, but what the judge, after the fact, wants it to be and is going to say. 

Our author proceeds at great, and even at a tedious length, to draw out and 
explain the reasons which have been adduced in the support of this doctrine, 
and to dissect these reasons, and in some cases to show their fallacy. No one 
can rcad his chapter on this subject without acquiring the painful impression 
that the judges determined to decide this question against the servant and in 
favor of the master, and then to invent reasons which might satisfy their con- 
science. In some cases it looks as though the motive of their decisions was 
the sheer love of injustice. Our author presents, in his teeming foot-notes 
ten or a dozen different ‘‘ reasons” in support of the doctrine, extracted from 
the mouths of as many judges. . 

The last of these “ reasons’’ is that the rule is in accordance with public 
policy. This ‘‘ reason’’ our author hangs up and skins with the utmost patience 
without the slightest compunction, and with the severest skill. The doctrine 
that the rule is founded in public policy was predicated upon two considera- 
tions: 1. Because the contrary rule would tend to render the servants of large 
employers less cautious in the conduct of their duties. 2. Because the con- 
trary rule would curtail investment of capital in commercial enterprises. But 
the author shows that the numerous Employers’ Liability Acts which have 
whittled down this fellow-servant doctrine in so many particulars have not 
discouraged investments in capital; nor, so far as appears, have they rendered 
servants less cautious in the performance of their duties. 

The candid truth is that the fellow-servant doctrine, though invented in 
modern times, comes to us as an invention growing out of ancient conditions 
of serfdom. In England the judges belonged to the aristocratic classes. 
Abinger, who first announced this doctrine, as soon as he ceased to be a prac- 
ticing lawyer, became a * Lord.’? We could hardly expect from such a source, 
in the year 1837, a just and fair treatment of such a question. As between the 
landlord and the tenant it was natural they should do most of their thinking 
on the side of the landlord; and so, as between the master and the servant it 
was not to be expected they would do much of their thinking on the side of 
the servant. The conception of the servant as a lately emancipated serf 
prevailed and worked in the judicial mind. The judges did not say this, but 
they could not have established a rule founded upon sheer assumption aud 
resulting in sheer injustice if they had done any considerable portion of their 
thinking on the side of the servant. He was a poor dog whom anyone might 
kick. If he and his fellows combined in a trade union, their combination was 
a criminal conspiracy. He had scarcely any rights which a member of the 
dominant class was bound to respect. At the time when Lord Abinger’s 
decision was rendered the daily hours of labor of ordinary servants were 
fourteen. 

If we come back to the South Carolina decision it is to be observed that it 
was rendered in the midst of chattel slavery. In circumstances where the 
minds of men even of the educated and enlightened classes were imbruted and 
besotted by the spectacle of the buying and selling of men and the whipping of 
women, an enlightened and just view of questions growing out of the relation 
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of master and servant could hardly be expected from a judicial bench. The 
white servant was, it is true, something superior to the black slave. He was 
not bought and sold. But he occupied a low order in the social scale. If he 
were a mechanic he was called a “ mud-sill; ” if he were a common laborer 
he was called a“ hireling.’? Even the negro slaves despised him and applied to 
him the epithet ‘ po’ white trash.” Chief Justice Ruffin in the neighboring 
State of North Carolina — certainly a very great judge, — had argued judici- 
ally that the law denied any remedy for any amount of torture to a slave short 
of immediate murder, out of a humane regard to the best interests of the slaves 
themselves.! It is quite absurd to look to such a source for a sound rule of 
law applicable to the dignity and majesty of free labor. 

The setting in which we find the jewel of Farwell v. Boston &c. R. Corp. is 
not much better. The Pilgrim Fathers had fled from religious persecution, 
and had io turn persecuted others. Their beliefs and practices illustrate the 
oft-expressed feeling, ‘‘ I am better than thou.’? They were not indeed desti- 
tute of all humanity; for they had humanely hanged old women for being 
witches instead of burning them. Still, the ancient Jewish principle “ an eye 
for eye and a tvoth for tooth’? appealed to their hearts more strongly than 
did the mild precepts of the meek and lowly Jesus; and their thoughts, their 
doctrines, and their practices were drawn out upon lines of rigid severity. 
The barrenness of their soil prevented agriculture; climatic reasons led them 
to emancipate their slaves, or rather to sell them to the Southern slave-holders. 
Without agriculture, their activities developed upon the sea, and, while not per- 


haps engaged in the slave trade themselves, they became the carriers of the . 


slave traders. The war of 1812 swept their commerce from the seas and 
obliged them to turn for employment of their capital to the land. This they 
found in manufactures. The protective policy of Henry Clay, called the 
** American System,’ first opposed and afterwards supported by Daniel Web- 
ster, and strongly advocated by Andrew Jackson,” had developed a great man- 
ufacturing interest in New England and had created a wealthy manufacturing 
class. This wealthy class furnished the students for the colleges. The stu- 
dents in turn recruited the intellectual class whose voices were heard in the pul- 
pit, in the courts of justice, and in the halls of legislation. It was natural that 
this intellectual class, sprung from the manufacturing class, should think on the 
side of the employer. It was not unnatural that it should find itself able to 
invent fallacious reasons for doing injustice to the employé. The judges, 
personally honest men, fell into the habit of doing their thinking on the side 
of the Holy Rich. Such was the setting of the jewel of Farwell v. Boston &c, R. 
Corp.; such was the real ratio decidendi of that case: acase which is everywhere 
being invaded and whittled down by enlightened decisions and by enlightened 
legislation; acase which our descendants will cease to regard with admira- 
tion, but which they will regard as a blot upon the jurisprudence of their an- 
cestors; a case which they will place upon about the same footing as they 
place the ancient common law barbarism of distress for rent. 


1 See comments in Shearm. & Redf.Neg., son became a candidate for the presidency, 
4th ed., p. 303. contains all the modern stock arguments in 
2 The letter of Andrew Jackson to Dr. favor of a protective tariff. 
Coleman, of Virginia, written before Jack- 
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This decision was supported by the wealthy and powerful classes. It had 
behind it money, power and respectability. The powerful classes have been 
able to employ the best and most expensive counsel to support it; the serving 
classes have had no better resource than the contingent fee promised to the 
damage lawyer to oppose it. But Anglo-American workmen have at last begun 
to rebel against those juristic conceptions which put and kept them in a serving 
class, but one degree removed from serfdom. They have organized them - 
selves into labor unions, and have placed themselves under leaders, at whose 
beck and call they act in united masses. They have come to find out that their 
votes, exerted in masses and toa common purpose, form a means of their 
emancipation from such rules as that laid down in the case of Farwell v. Bos- 
ton &c. R. Corp. That vote can make and unmake elective judges. The tide has 
turned; the pendulum has swung backward; and many members of the State 
elective judicatories, who formerly rolled the decision of Lord Abinger and 
that of Chief Justice Shaw, as sweet morsels under their tongues, are now on 
their knees in abject humiliation before the ‘‘ labor vote.”” The damage lawyer 
is busily engaged in tomahawking the Farwell case; the politicians who com- 
pose the legislatures, afraid of the “ labor vote,’’ are repealing or amending it — 
whitling it down — drawing its poisonous teeth. 

Nor can any great public danger be discovered in its destruction. If the 
rule of respondeat superior is a good rule for ordinary cases, it is difficult to 
see why it is not a good rule for such a case as was the Farwell case. Far- 
well was a trainman, and the servant through whose negligence he was injured 
was a switchman; and it would require all the casuistry and all the intellectual 
wriggling which have been bestowed upon this subject to convince a candid, 
honest and unprejudiced person that Farwell had not just as good a right to 
indemnity from the railroad company for his injury, as he would have had if he 
had been a passenger instead of an employé upon the train.! 

It must not, however, be overlooked, in considering this doctrine that the 
rule of respondeat superior is not necessarily a rule of natural justice, but is 
rather a rule of public policy. This our author points out in the following 
analysis extracted from the opinion of Lord Neaves in Leddy v. Gibson: ? — 

‘Fundamental Principle: — Culpa tenet suos auctores, i. e., the person by 
whose fault an injury is caused, and he alone, is legally liable. 

‘‘ Exception: — The principle of respondeat superior. 

‘* Counter exceptions: — Nonliability for injuries resulting from — 

(1) The fault of an independent contractor or his servants. 

‘© (2) The criminal or malicious acts of a servant. 

(8) The negligence of a fellow servant of an injured servant.” 

The meaning, so far as it relates to this subject, is that the generaal rule is 
that the person who does the wrong is alone liable; that a leading exception 


1 It is worthy of note that the fellow- 
servant doctrine does not seem to pre- 
vail in countries whose jurisprudence is 
founded upon the Civil Law. It does not, for 
example, prevail in the neighboring Prov- 
ince of Quebec, whose jurisprudence is de- 
rived from the French law. Canadian Pac 
R. Oo. v. Robinson, 14 Oan. Sup. Ct. Rep. 114; 


Filion v. Reg.,4 Can. Exch. 134; s. c. af- 
firmed sub. nom. Reg. v. Fillion, 24 Can. 
Sup. Ot. Rep. 482; Asbestos &c. Oo. v. Du- 
rand, 30 Can. Sup. Ot. Rep. 285; s. c. 20 Occ. 
N. 195; Reg. v. Grenier, 30 Can. Sup. Ot. 
Rep. 42. 

111 Sc. Sess. Cas., 3d series, 304. 
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to the rule is, the so-called rule of respondeat superior by which a man becomes 
answerable in damages for a wrong done by his agent or servant within the 
scope of the agency or employment, although he himself has done no wrong; 
but that an exception to this exception is that a man is not so answerable for 
an injury visited by the negligence of one of his servants upon another servant 
engaged in the same common employment. The rule of respondeat superior is, 
then, an artificial rule which, though founded in public policy, notoriously re- 
sults in the defeat of natural justice in many cases. The fellow-servant doc- 
trine, in so far as it invades the rule of respondeat superior merely operates to 
reinstate the general rule by which a man is answerable only for the wrongs 
done by himself personally, which rule, as our author points out, is expressed 
in the maxim culpa tenet suos auctores. 

Moreover, it remains to be considered whether the rule of respondeat superior 
ought to continue to apply as between a servant and his master where the 
injury is done to the servant by a fellow-servant, under conditions which have 
been created by the trade union: conditions under which the master is sub- 
stantially deprived of his free choice in employing or discharging his labor, — 
under which he cannot employ a ‘‘ non-union man’’ however experienced or 
competent, without producing a strike among his ‘‘union’’ enployés; and 
under which he cannot discharge a ‘‘ union laborer’’ for incompetency, ineffi- 
ciency or drunkenness, without the danger of a strike and of the disruption of 
his whole service. We do not see that our author, everywhere so thorough 
and painstaking, has touched upon this new feature of the relation of master 
and servant. 

It is a pleasure to be able to state, that on every debatable question the 
author of this work seems to be on the right side. Take, for example, his 
vindication of the proposition that conformity to common usage is not con- 
clusive in the master’s favor upon the question of due care or negligence. The 
measure of care which the law puts upon the master is very commonly de- 
scribed as ‘‘ ordinary care.’’ But,as our author points out and shows by an 
abundance of authority (though there is authority to the contrary), this is not 
necessarily the care which other masters engaged in a similar employment, 
ordinarily use; but it is the care which a reasonable, careful and prudent mas- 
ter, having in mind his duties and obligations towards his servants, ought 
to employ ina given situation. If, for example, the custom of railroad c m- 
panies could make the rule by which to determine whether such a company is 
imputable with negligence in failing to adopt some means of safety for its em- 
ployés the standard of other railroad companies, then the standard would 
be that of human greed, selfishness and cruelty. This may well be illustrated 
in the case of automatic car couplers, The ‘‘ ordinary care” of the railroad 
companies left the trakeman to go between the cars and make the coupling by 
means of a link and pin, often where the buffers were of unequal height. This re- 
sulted in an annual murder of railway brakemen as numerous a3 a small army. 
The putty judges, often with the “‘ D. H. Pass”’ in their pockets, generally con- 
doned this fault of the railway companies, looked complacently upon the orgie 
of killing and maiming, and did nothing to stanch “ that stream of s!aughter 
ere it sank.” The “ordinary care’’ of the railroad companies did nothing to 
mitigate the horrors of a situation capable of being mitigated by small expen- 
ditures of money. Invindication of its own “ ordinary care,” each company 
could appeal to the “custom ’”’ of the others, and could point to a situation of 


XUM 
P 
4 
q 
q 
7 XUM 


BOOK REVIEWS. 477 


horror, created by the selfishness, the greed, the cruelty and the wickedness of 
other like employers of labor. Congress, on the recommendation of President 
Harrison, took hold of the matter with respect to interstate railways. Many 
of the State legislatures followed; and a situation, the very existence of which 
accused the honesty of the judges, was gradually relieved. We still have a 
cluss of crue!, unjust and wicked decisions which exonerate railway com- 
panies from liability for injury to their servants from their feet getting caught 
in unblocked frogs and switches, which the legislatures are mitigating in like 
mauner. 

There are many other features of this remarkable work which we would like 
to touch upon; but we must now conclude for want of further space, by saying 
that no other work with which the writer is acquainted, on the subject of Master 
and Servant, or Employers’ Liability, is entitled to be mentioned in comparison 
with this. The work is somewhat prosaic, at times prolix, and the style of the 
author is sometimes involved and even obscure. But the book is not a mere 
digest of points extracted from cases. It abounds in thought and suggestion. 
It will have an important effect upon the development of the jurisprudence of 
our country. Its author is a philosopher, a thinker, a reasoner, a commenta- 
tor. His great work is well called ‘“‘Commentaries.’”’ But it is not a com- 
mentary merely. He has collected and presented all the adjudged cases upon 
the topics of which he treats, down to a comparatively recent period, between 
7,000 and 8,000 in number. Each of these cases has evidently been studied, 

' and many of them have been restudied by him. His work will take and hold 
the field against all competitors, and will lead from this time on. 

His publishers are entitled to the thanks of the profession for bringing it out 
in a handsome style with clear good type, and printing the names of cases in 
italics in the foot notes, so that they can be more readily found. A blemish of 
no great importance consists in pristing the cross-references in the body of the 
text. 


JOYCE ON DAMAGES.— A Treatise on Damages, Covering the Entire Law of Damages both 
Generally and Specifically, by JosEPH A. JoycE, Author of “ Joyce on Insurance,” 
and Joint Author of “ Joyce on Electric Law,” and HOWARD C. JOYCE, Joint Authur 
of “ Joyce on Electric Law.” In three volumes. The Banks Law Publishing Co., 21 
Murray Street, New York. 1903. 


In the first place, the publishers are to be complimented upon the style in 
which they have presented this work to the profession. It is printed on good, 
clean, white, well-calendered paper, with good fresh type, and presents an at- 
tractive appearance. The style of it is that of the modern legal treatise, the 
characteristics of which have been determined as the result of experience. It 
is divided into sections, which run in ascending numbers throughout the entire 
work; and, incidentally, it may be remarked that the last section, which closes 
Volume III, is numbered 2264. It is worth mentioning right here that it has 
what seems to be a good and thorough index, amounting to 289 pages. Al- 
though quotations are occasionally made from the opinions of judges in impor- 
tant cases, yet, as a general rule, the style of the authors is characterized by 
brevity, succinctness of statement, associated with careful accuracy. We 
have turned over many pages in the hope of finding something deserving of 
criticism, but confess to have found nothing at which we can cavil even for 
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the sake of vindicating our importance as a critic. Doubtiess imperfections 
will be found as the result of time and use. This must be so with every law 
book, no, matter how carefully prepared. Furthermore, on many points the 
reader might differ from the authors, and the judge writing the opinion in the 
particular case might differ from both or either. These things are inseparable 
from the best literary work of this kind. But we have not found them. With 
regard to the scope of the work it seems to cover the whole field, and even 
more; for the subjects of Negligence and Contributory Negligence as ground 
of action or defense,! can hardly belong to the subject of damages ina correct 
classification. 

On the subject of the quantum of damages there is, of course, no rule of 
law except that there must be substantial evidence of damage in order 
to authorize a jury to give more than nominal damages; that in many cases, 
and, indeed, in most cases of personal injury, the law has no definite rule 
of damages except the loss or diminution of earning capacity, but the 
jury must give what is called “a round sum;”’ yet it is the duty of the 
judge, or of the appellate court, to interpose where the damages are mani- 
festly so great or so little as to indicate that the verdict has been the 
result of passion or prejudice on the part of the jury, or of an entire mis- 
understanding of its duties. The chapter on the quantum of damages showing 
what verdicts have passed muster, and showing which have been overthrown 
or reduced, are therefore useful only as indicating the general trend of judicial 
thought or of judicial feeling, nevertheless our authors have enhanced the 
practical usefulness of their work by giving a long note, commencing at page 
240, of Volume I, with appropriate headings showing what verdicts have been 
allowed to stand and what have been set aside in various cases, classified 
alphabetically,— thus: ‘ Ankle—injury to;’’ “Arm—loss Arm — 
fractures of; ’’ ‘‘ Bite of dog; ’’ ‘‘ Earning capacity; ’’ “‘ Eye — loss of and injury 
to;’’? and so on through many other subjects. Under each of these subjects 
have been grouped, with several brief statements of the nature of the injury, 
verdicts which have been sustained after challenge, and then verdicts which 
have been set aside. The practical usefulness to a judge of this list of prece- 
dents need not be enlarged upon. Some of them are quaintly suggestive. For 
axample, the last subject of this alphabetical list is “‘ Toe —injury to; ’’ and at 
the outset we find a case where a woman aged 64, earning $1.25 a day, was 
allowed $3,500 for the loss of three toes. Perhaps, after she had divided 
with her lawyers, she would rather have had her toes back again.® 
The next case is even better, or worse. Here a man aged 33 sustained an in- 
jury which required the amputation of three of his toes. He was confined to 
his house for the space of five months, and was unable to work more than 
three-quarters of the time. For this injury he was awarded $8,500. This very 
large award may not have fared so well when the éase got to a higher 
court. The chapter on “Pain and Suffering— Mental Suffering,” is brief, 
pointed, and packed full of judicial decisions. The authors seem to be content 
to treat the subject in a very succinct manner without entering into the contro- 


1 Vol. I, Ch. VI. * Connerford v. Atlantic Ave. R. Co.,8 
2 This was the case of Larkin v. New Misc. (N. Y.) 599. 
York &. R. Co., 188 N. Y. 634. 
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versy whether mental suffering in the absence of bodily injury can afford a ground 
for recovering damages. The authors, after stating that pain and suffering 
may be considered as an element of damage when they are associated with 
bodily injuries, proceed to say—‘‘pain and suffering, however, have no 
pecuniary value, and cannot be measured by an equivalent in money. They 
are not capable of exact proof by any pecuniary standard. Thereis no measure 
of damages, therefore, furnished in law other than the enlightened conscience 
of impartial jurors under the evidence and instructions of the court, and 
it is for the jury to estimate and recompense for pain and suffering on the 
ground of humane experience guided by the facts and circumstances of the 
case.’’ All that this means is that in estimating the damages to be given for 
pain and suffering, the jury can only give what is called ‘‘a round sum.’’ 
Further on! the authors proceed to show that no damages can be given for 
mere fright, terror, alarm, or distress of mind, where no visible injuries have 
been sustained in connection therewith; and to this effect they cite numerous 
cases. Inthe next section they state that it may happen that visible injuries 
are not the direct result of a negligent act, but that fright alone is, and that as 
a result of such fright, nervous shock or some visible injury ensues. In this 
class of cases the weight of authority supports the rule that there can be no 
recovery for such injury or shock, since such injury cannot be considered as a 
consequence which, in the ordinary course of things, flow from the negligent 
act. It may be, and doubtless is true that such is the weight of authority. The 
authors cite a great many decisions to this effect. But ifso, then the weight of 
authority is obviously wrong. A visible injury, let us say, for example, to a 
pregnant female resulting from fright or nervous shock, ought to be, in a humane 
and civilized jurisprudence, a substantial ground of recovering damages. Nor 
should such an injury be considered too remote since such injuries do very 
commonly in the ordinary course of things flow from negligent acts. There 
are, however, cases where such injuries should be regarded as too remote, be- 
cause improbable — not likely to flow from the negligent act, and therefore not 
to be anticipated and provided against. Such, for example, was the case where 
a blast was negligently set off, and it was held that theré could be no recovery 
for sickness and disease occasioned, not as a direct result of the blast, but by 
apprehension on the part of the plaintiff as to her mother’s safety.? 

Occasionally the learned authors drift into extrinsic matters; for example, 
beginning on Volume II, page 888 (Note A), they treat the subject of liability, 
etc., to damages to trespassers, licensees and strangers. This note is useful, 
but it is necessarily imperfect. A thorough treatment of the subject would 
make a very long chapter. Then on the following page® begins ‘‘ Note 
B,’’ relating to liability and nonliability to damages of railroad companies to 
employés— who are and who are not fellow-servants. This note, although set in 
double column brevier and extending to eight pages. gives us the barest 
glimpse of a subject which has no special relation to the law of damages. Ina 
work on negligence which is now issuing from the press, the same subject is 
considered in the sub-title which extends to near 300 pages. Beginning on 
page 223, we find a note in double column brevier, 45 pages in length, entitled 
*‘ Opinions in Important Decisions.’? This note opens with the case of Toledo 


1 Ibid., § 220. 2 Ibid., § 221; citing Mahoney v. Dankwart, 108 Iowa, 321. * P. 889. 
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&c. R. Co. v. Pennsylvania County.!. We might be tempted to ask why reprint 
in a legal treatise a decision which has been printed not only officially, but in 
so many unofficial reports, and which, furthermore, is merely the decision of a 
nisi prius court, namely the Circuit Court of the United States? The same 
criticism may be made, though not perhaps with the same emphasis, upon the 
publication of the opinions in Mogul Steamship Co. v. McGregor; ? 
this case did not relate to the measure of damages, but to the right to recover 
damages for a mercantile boycott. A firm of traders said, in effect, to their 
customers, ‘‘ If you trade at all with McGregor, Gow & Co., we will not trade 
with you.’’ Under the operation of this threat they ceased trading with Mc- 
Gregor, Gow & Co., and they were greatly damaged thereby. It was held that 
recovery could be had therefor. The law has been quite alert in denouncing 
trade-union boycotts, but it condones mercantile boycott. A proposition an- 
nounced by a merchant to his customer that, if you trade with B. you cannot 
trade with me, is what we mean by the commercial boycott. It ought to be 
prohibited under severe penalties by the statute law. The very next case which 
our authors publish in full, that of Quinn v. Leatham,® restrains the preceding 
decision, the Mogul case, to cases where the boycotting is done in the way 
of legitimate — yes —competition, and holds that where it is done wrongfully 
and maliciously, and in consequence of the conspiracy formed among certain 
persons, and where in pursuance of this conspiracy they induce servants of the 
plaintiff not to continue in the plaintiff’s employment, and that all this was 
done with malice to injure the plaintiff, and that it did injure the plaintiff, — if 
the plaintiff could have no remedy against those who have thus injured him, in . 
the language of Lord Halsbury, L. C., “ it could hardly be said that our juris- 
prudence was that of a civilized community.’ And here, restraining and over- 
ruling Allen v. Flood,‘ it is held, in substance, that a merchant may, by boy- 
cotting destroy another merchant with impunity, but that if a trade.union, by 
boycotting, damnifies an employer by inducing his servants to quit his service, 
those who do so are liable to the employer in damages. Thus, “ it is your bull 
that has gored my ox.’”? But what has all this to do with the subject of dam- 
ages? It seems to relate only to the general subject of torts. But these forty- 
five pages aptly serve to fill out Volume III and make it just about as large as 
the preceding two volumes. The reader who gets so much good matter and 
so many useful precedents will not, therefore, be disposed to complain very 
loudly at this digression. The three volumes would have cost him just as much 
if this matter had been left out. : 
On the whole, we have not had in our hands in many a day a legal treatise 
which we can more heartily recommend to the attention of the profession. 


1 54 Fed. Rep. 730; s.c. 19 L. R. A. 387f 2 [1892] App. Cas, 225. 
53 Am. & Eng. BR. Cas. 307; 29 Ohio L. J. 3 [1901] App. Cas. 495; and other cita- 
227; 48 Alb. L. J. 184; 5 Interstate Com- _ tions. 
merce Rep. 545. 4 H. L. [1898] A.C. 1; and other citations. 
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